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Tatran. 
KATHARINE NAIRN, widow of the deceaſed 
THomas OciLviz of Eaſtmiln in the county of 


Forfar ; 
AND: 


PATRICK OGILVIE, Lieutenant of the eighty- 
ninth regiment of foot, brother- german of the ſaid 
deceaſed Thomas Ogilvie ; 


BOTH now priſoners in the Tolbooth of Edinburgh; 
__PANNELS. 


Indidted and accuſed at the inſtance of Thomas 
MiLLes of Barſkimming, Eſq; his Majeſty's Advo- 
cate, for his Majeſty's intereſt, for the crimes of Ix- 
CEST and MugpER, in manner mentioned in the Cri- 
minal ImD1cTMENT raiſed thereanent, Bearing, 
THAT WHEREAS, by the law of God, and the 
laws of this and all other well governed realms, the 
crime of InczsT, committed betwixt a man and the 
wife of his brother-german, eſpecially when ſuch 
crime is committed within the dwelling houſe of the 
injured huſband, where the offenders were cheriſhed 
and entertained by him with confidence and truſt, is 
a heinous crime and molt ſeverely puniſhable ; AND 
particularly by an act paſſed in the parliament of 
Scotland, in the year one thouſand five hundred and 
fixty ſeven, being the firſt parliament of King James 
the Sixth, chap. 14. intitled, Anent them that 
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e commit inceſt,” it is Ratuted and ordained, ©* That 
<6 quharſumever perſon or perſones that committes 
* the ſaid abhominable cryme of inceſt, that is to 
* ſay, quhatſumever perſon or perſones they be that 
“ abuſes their bodie with ſik perſones in degrie, as 
* God in his Word has expreſslie forbidden, in ony 
„ time cumming, as is contained in the XVIII. 
chapter of Leviticus, ſall be puniſhed to the death :*? 
Ann ALso WHEREAS, by the ſame holy law of 
God, ard by the Jaws of this and every other well 
governed realm, all wilful Homicide or MurDpes, 
eſpecially when perpetrated by poiſon, and above all, 
when ſuch murder is committed under truſt, or upon 
a perſon to whom fidelity and affection are due by the 
moſt ſacred ties, is alſo a crime of moſt heinous and 
atrocious nature, and ſeverely puniſhable: YET 
TRUE IT IS, AN p or veriTty, That the ſaid 
KATHARINE Nairn and Patrick OciLvisg, ſhak- 
ing off all fear of God and regard to the laws, have 
preſumed to commit, and are guilty, actors, art and 
part of both, or one or other of the ſaid heinous 
crimes cf 1NCEST and MURDER, aggravated as a- 
foreſaid: IN SO FAR AS, the ſaid Katharine Nairn 
having been married to the ſaid deceaſed Thomas 
Ogilvie in the month of January laſt, in this preſent 
ear one thouſand ſeven hundred and ſixty five, and 
the ſaid Patrick Ogilvie having about that time re- 
turned from abroad, and taken up his reſidence at the 


houſe of Eaſt-miln, belonging to the ſaid deceaſed _ 


Thomas Ogilvie his brother, in the pariſh of Glenylla 
and county of Forfar, the ſaid Katharine Nairn did, 
ſoon after her ſaid marriage, alienate her. affections 
from her ſaid huſband, and fall into a courſe of inde- 
cent familiarities with the ſaid Patrick Ogilvie, which 
ſoon became the ſubject of obſervation and regret to 
her unhappy buſband, and to her friends and family ; 


and notwithſtanding repeated admonitions given to 


the ſaid Katharine Nairn, and to the ſaid Patrick O- 
gilvie, by the ſaid Thomas Ogilvie and their other 
relations, to abſtain from ſuch indecent familiarities, 
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they obſtinately perſiſted therein, frequently retired 
together, and continued in private for a conſiderable 
time, as well in the fields as within the houſe of Eaſt- 
miln, and in other houſes and places of that neigh- 
bourhood ; and the ſaid Katharine Nairn and Patrick 
Ogilvie, yielding to their inordinate deſires, did, after 
the ſaid marriage, viz. in the months of January, Fe- 
bruary, March, April, May, and June, all laſt paſt, 
and before the twelfth day of that laſt month, at dif- 
ferent times, and in one or other of the rooms of the 
houſe of Eaſtmiln, and in the out-houſes adjacent 
thereto, lie together, and abuſe their bodies with one 
another, and thereby they, and each of them com- 
mitted the abominable crime of inceſt; and their in- 
decent conduct having at laſt become the ſubject of 
obſervation and juſt cenſure, not only to the ſaid de- 
ceaſed Thomas Ogilvie and his family, but to the 
neighbourhood, the ſaid Patrick Ogilvie was, on that 
account, diſmiſſed by the ſaid Thomas Ogilvie from 
his houſe, on or about the twenty-third day of May 
laſt; And the ſaid Katharine Nairn did, upon that 
occaſion, and thereafter, expreſs her reſentment againſt 
her huſband, and by the moſt outrageous behaviour; 
and before the ſaid Patrick Ogilvie left the ſaid houſe, 
or ſoon after, he and the ſaid Katharine Nairn did 
treachercuſly and wickedly conſpire to murder the ſaid 
Thomas Ogilvie oy poiſon ; and, upon different oc- 
caſions, the ſaid Katharine Nairn ſignified this her 
wicked purpoſe to Anne Clark, daughter of the de- 
ceaſed Allan Clark officer of exciſe, who then lived 
in family with her, and informed her, that the ſaid 
Patrick Ogilvie had undertaken to provide the poiſon, 
which ſhe did not then believe either of them capable 
of, and endeavoured to divert the ſaid Katharine 
Nairn from ſuch wicked thoughts; but, inſtigated by 
the temptations of the devil and of their own wicked 


hearts, the ſaid Katharine Nairn and Patrick Ogilvie 


perſiſted in their wicked conſpiracy ; and from the 
time the ſaid Patrick Ogilvie was diſmiſſed from his 


brother's houſe, he and the ſaid Katharine Nairn car- 
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ried on a ſecret correſpondence by letters, and had 
rivate Meetings together for the purpoſe of concert- 
ing the perpetration of their wicked deſign; one of 
which letters, without a date, and unſigned, but of 
the hand-writing of the ſaid Katharine Nairn, will 
be produced in evidence againſt them, and will be 
lodged in the hands of the clerk of the High Court 
of Juſticiary, before which they are to be tried, that 
they may lee the ſame: And, for accompliſhing the 
murder fo concerted betwixt them as aforeſaid, the 
faid Patri k Ogilvie did, about the latter end of 
May laſt, repair to the burgh of Brechin, in the 
county aforeſaid, and there bought and received from 
James Carnegie, ſurgeon in that burgh, a ſmall phial 
glaſs of Laudanum, which he pretended was for his 
own health, and about half an ounce or more of Ar- 
ſenick pulverized, and put up in three or four different 
dozes, in ſeparate paper covers, pretending that he had 
occaſion for that poiſon, in order to kill ſome dogs, 
which deſtroyed the game in that part of the country 
where he reſided. And the ſaid Patrick Ogilvie 
brought the ſaid poiſon to Alyth, within a few miles 
of Eaſtmiln, where he arrived upon or about Mon- 
day the third day of June laſt, at the houſe of Andrew 
Stewart merchant there, his brother-in-law ; and, 
upon the day following, he did there receive a letter 
from the ſaid Katharine Nairn, which, by her or- 
ders, was delivered to him in private, by Elizabeth 
Sturro: k her ſervant, to which he returned an anſwer 
that ſame day, with the ſaid Elizabeth Sturrock, by 
a letter, with injunctions to deliver it privately to the 
ſaid Katharine Nairn; which was done accordingly : 
And, upon the day following, being the fifth day of 
June, the ſaid Andrew Stewart having had occaſion 
to go to the houſe of Eaſtm:In, he, the ſaid Patrick 
Ogilvie, did fend with him two ſmall phial glaſſes, 
one of which he ſaid contained Laudanum, and a pa- 
per with directions about the manner of uſing it; and 
allo a packet which he ſaid contained Salts, and a 
letter cloſed with a waf.r, and likewiſe ſealed with 
wax, 


N 
wax, addreſſed to the ſaid Katharine Nairn at Eaſt- 
mila, and he informed the ſaid Andrew Stewart, that 
that theſe were med cines for the uſe of the ſaid Ka- 
tharine Nairn herſelf, and defired him to deliver 
them and the letter privately into her own hands : 
And the ſaid Katharine Nairn, having been previ- 
. ouſly adviled by the ſaid Patrick Ogilvie, that he was 
to ſend the poiſon by the ſaid Andrew Stewart, 
watched his arrival at the houſe of Eaſtmiln, and, 
upon his coming there, conducted him into a private 
room, and received from him the above particulars, 
which ſhe preſently locked up in a drawer along} 
with the letter, without reading the ſame; and, in 
this manner, or by ſome other conveyance to the pro- 
ſecutor unknown, the Arſenick bought by the faid 
Patrick Ogilvie as aforeſaid, was conveyed by him to, 
and received by the ſaid Katharine Nairn at the houſe 
of Eaſtmiln: And the ſaid Andrew Stewart having, 
ſome time after his arrival there, diſcovered to the 
laid Anne Clark, that he had brought ſome medicines 
from the ſaid Patrick Ogilvie, which he had delivered 
to the ſaid Katharine Nairn, Anne Clark did there- 
upon diſcloſe to the ſaid Andrew Stewart, and to Iſo- 
bel M*Kenzie the mother of the ſaid Thomas Ogilvie, 
her apprehenſions of danger to the ſaid Thomas 
Ogilvie's life; and all theſe perſons, or ſome of them, 
did that night adviſe and caution the ſaid Thomas 
Ogilvie, to take no meat or drink from his wife, ex- 
cept what he ſaw others taking; and ſome time that 
ſame night, the ſaid Katharine Nairn, ſaid to the 
faid Andrew Stewart, ſhe wiſhed her huſband was dead, 
and the ſaid Thomas Ogilvie did that ſame night ſup 
witly the ſaid Katharine Nairn his wife, and the 
other perſons above named, in his ordinary ſtate of 
health, and went to bed at the uſual time of night, 
having been abroad the preceding day: That next 
morning, the ſixth day of June, or one or other of 
the diys in the beginning of that month, breakfaſt 
was ſet in the parlour earlier than uſ.al, and the ſaid 
Thomas Ogilvie not having then got out of bed, the 
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ſaid Katharine Nairn filled out the firſt of the tea in 
a bowl, which ſhe ſaid the was going to carry up to 
the Laird, meaning her huſband ; and accordingly 
left the parlour with the ſaid bowl in her hand; but 
inſtead of carrying it ſtreight to her huſband, ſhe went 
into a cloſer adjuining to his bed room, where ſhe re- 
mained for ſome time, and their wickedly and feloni- 
ouſly mixed the arſenick which ſhe had received as 
aforcſaid, or lome other deadly poiſon, into the ſaid 
bowl of tea, which ſhe afterwards carried to her huſ- 
band, and preſſed him to drink the ſame, which he 
accordingly did: And ſoon after he roſe from bed, 
went abroad, converſed with ſome of his tenants and 
ſervants, and then appeared to be in his ordinary 
ſtate of health; but before he got back to the houſe, 
and within the {pace of an hour or thereby after he 
had drunk the ſaid bowl of tea, he was ſeized with a 
a violent reaching and vomiting, and having got into 
the kitchen, he continued there for ſome time in great 
diſtreſs, upon which he was helped up to his own 
room, and laid in bed, where he remained reaching, 
vomiting, and purging with ſuch violence, that he 
ſometimes appeared convulſed; and, in the intervals 
of his diſtrels, he did ſay to his friends, and others 
about him, that he had been poiſoned by the ſaid 
bowl of tea which he had got from his wife; and he 
having called for water to drink, which was brought. 
up to the room by Anne Sampſon his ſervant-maid, 
in the ſame bowl, or one like to that out of which 
he had drunk the ten, he ſaid, © Damn that bowl, for 
& TI have got my death out of it already,” and ordered 
her to brig up the water in the tea-kettle, for he 
would drink out of nothing elſe; and having centi- 
nued in the ſituation above-deſcribed for ſeveral hours, 
his tongue ſwelled, and his mouth became ſo parched 
and dry, that he cou!d ſcarcely ſpeak ; and, during 
his illneſs, tho” from the beginning very alarming, 
the ſaid Katharine Nairn not only endeavoured to 
hinder his friends and neighbours to have acceſs to 
him; but when ſhe was preſſed, by the ſaid Andrew 
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Stewart, to ſend for a ſurgeon, ſhe obſtinately reſiſted 
that propoſal till near ſun-ſet, when the ſaid Thomas 
Ogilvie her huſband, appearing to be then very low 
and near his end, ſhe ſent a ſervant on horſcback to 
bring Peter Meik ſurgeon at Alyth, who accordingly 
came with all diſpatch ; but, before his arrival, her 
huſband was dead, having died in the night berwixr 
the ſixth and ſeventh days of June laſt, or upon one 
or other of the days or nights in the beginnin 
of that month : And from the ſymptoms of his hy 
order, and whole circumſtances of the caſe above-re- 
Cited, it evidently appears that he died of the poiſon 
which was mixed and given to him, by the ſaid Ka- 
tharine Nairn, in the bowl of tea as above mentioned. 
And ſome days thereafter, when it was propoſed to 
inſpect the dead body, ſhe Katharine Nairn appeared 
like one diſtracted, and cried out, What will J do! 
And the ſaid Patrick Ogilvie bcirg adviſed of the 
death of the ſaid Thomas Ogilvie his brother, to 
whom he is heir, in caſe the ſaid Katharine Nairn be 
not with child, he immediately came to Eaſtmiln, 
took up his reſidence there, and gave the neceſſa 
orders for the interment, And the ſaid Katharine 
Nairn and Patrick Ogilvie, having been apprehended 
there and committed to the priſon of Forfar, by 
George Campbell, Eſq; ſheriff ſubſtitute of that 
county, as guilty of the murder of the ſaid Thomas 
Ogilvie, and examined by the ſaid ſheriff-ſubſtitute 
upon the fourteenth and fifteenth days of June laſt, 
did each emit two ſeveral declarations, which were 
ſubſcribed by each of them, and by the ſaid ſheriff- 
ſubſtitute; which declarations are to be uſed in evi- 
dence. againſt them upon their trial, and ſhall be 
lodged in the bands of the clerk of the ſaid Court of 
Juſticiary, that they may have acceſs to ſee che ſame: 
And another examination of the faid Patrick Ogilvie, 
taken before James Balfour, Efq; ſheriff ſubſtitute of 
the county of Edinburgh, upon the twenty-ſecond 
day of the ſaid month of June laſt, and ſubſcribed by 
him and ths ſaid James Balfour; and a'ſo an exami- 
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nation of the ſaid Katharine Nairn, taken before the 
ſaid James Balfour, upon the twenty-fourth day of 
the ſaid mon h of June laſt, and ſubſcribed by him, 
will likewiſe be produced in evidence againſt them in 
the courſe of their trial, and will in like manner be 
lodged in the hands of the clerk of the ſaid Court of 
Juſticiary, that they may have acceſs to ſee the ſame. 
AT LEAST, at the time and place aforeſaid, the 
ſaid Thomas Ogilvie was murdered or died by poiſon, 
wilfully adminiſtred to him; and of which murder or 
poiſoning the ſaid Katharine Nairn and Patrick Ogil- 
vie, and each of them, or one or other of them, are 
guilty, actors, or art and part, ALL WHICH, 
or PART THEREOF, Or that they were guilty of. the 
crime of inceſt above cha ged againſt them, being 
found proven by the verdict of an aſſize before the- 
Lords Juſtice- General, Juſtice- Clerk, and Commilſ- 
ſionets of Juſticiary, they, and each of them, ought 
to be puniſhed with the pains of Jaw, to the terror of 
others from committing the like in time coming. 

| THOMAS MILLER, 
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Sir Alexander Gibſon of Pentland 
Sir Robert Morton of Gogar 
Thomas Troiter of Mortonhall 
5 George Warrender of Burntsfield 

John Howieſun of Braehctad 
Fohn Borthwick of Cruikſton 
James Forreſt of Commiſton 
Alexander Muirhead of Linhouſe 

10 Hugh Dalrymple of Fordel 
John Wightman of Maulſlie 
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Adam Cuningham of Bonnytoun 
Thomas Brown of Braid 

15 Alexander Sheriff of Craigleith 
James Finlay of Wallyford 


11 
Alexander Gibſon of Cliftonhall 
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Sir Robe: t i2alziel! of Binns 
20 Thomas Sharp, younger of Houſton 
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James Dallas, younger of Parklie 
25 Henry Cochran of Bar acklaw 
Sir George Sottie of Balgonie 
Sir John Hall of Dunglaſs 
Sir John Sinclair of Stevenſon 
John H nderſon of Liſton 
30 William Hay of Law field 
Charles Hay of Hopes 
Richard Newton of Newton 
James Hume of Gemmelſhiells 
Alexander Wedderburn of St. Germains 
5 William R:mfay of Preſton 
Oliver Colt of Auldham | 
John Forreſt ſenior, merchant in Edinburgh 
William Cal'ender merchant there 
Ralph Dundas merchant there 
40 John Fordyce merchant there 
Daniel Seton merchant there 
George Chalmers merchant there 
William Ramſay merchant there 
Gavin Hamilton bookſeller there 
45 Archibald Wallace merchant there: 
GILB. ELLIOT. 
ALEX. BOSWELL. 
AND. PRINGLE. 
GEO. BROWN, 
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© The witneſſes ſo marked were examined for the Proſecutor, 


I. * George Spalding of Glenkilrie 
2. Bethia Nairy his ſpouſe 
3. * Andrew Slewart merchant in Alyth 
4 4. Mare 
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12. 


18. 


20. 
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Martha Ogilvy his ſpouſe 
James Carnegie ſurgeon in Brechin 
Gilbert Ramſay ſurgeon in Coupar of Angus 
* Peter Meik ſurgeon in Alyth 
* Dr. John Ogilvy phyſician in Forfar 
Lieutenant Gecrge Campbell late of the 89th 
regiment of foot 
* Patrick Dickſon merchant in Brechin 
The Reverend Mr. Thomas Maſſon miniſter of 
Glenylla 
Katharine Gruer relict of 
ſervant in Eaſtmiln 


M<*Kenzie, late 


James M Kenzie ſeſſion-clerk of Glenylla 
James Rattray of Kirkhillocks 

Ane Robert/on his ſpouſe 

. William Clark of Holemerry, one of the elders 


of the pariſh of Glenylla 


. * Eliſabeth Sturrock late ſervant to the deceaſed 


Thomas Ogilvy of Eaſtmiln 
* Anne Sampſon late ſervant to the ſaid deceaſed 
Thomas Ogilvy of Eaſtmiln 


. * Alexander Lindſay late ſervant to the ſaid de- 


ceaſed Thomas Ogilvy of Eaſtmiln 
* Katharine Campbell late ſervant to the ſaid de- 
ceaſed Thomas Ogilvy of Eaſtmiln 


. John Guthrie in Dalnakebock, late ſervant to the 


ſaid deceaſed Thomas Ogilvy of Eaſtmiln 


Anne Robertſon late ſervant to the ſaid deceaſed 


Thomas Ogilvy of Eaſtmiln 


John Ratiray ſervant to John Robertſon cf Cray 
. Margaret Downie ſervant to William Ker writer 


in Forfar 


5. Jean Low ſervant to William Gorty taylor in 


Forfar 


25. * Anne Clark daughter to the deceaſed Allan 


Clark officer of exciſe 


27, * George Campbell of Carſegownie, Eſq; 
28. Mr. John Ure ſheriff-cleck of Forfar 
29. Patrick Orr writer in Forfar 


30. Fergus 


1 


. Fergus Ferguſone reſidenter in Kirkton of Gle- 


nylla 


Margaret Rait his ſpouſe 
. William Shaw reſidenter at Little Forter in the 


pariſh of Glenylla 


. * Jobn Gilloch wright in Dalnakebock 
. * Mr. James Balfour of Pilrig, advocate, ſheriff« 


ſubſtitute of Edinburgh 


. * William Dunbar writer in Edinburgh 


William Cambell writer in Edinburgh 
Fames M*Niccol in Newton of Glenylla 


. Zobn Hall portioner of Achliſh 
James Millam tackſman of the Eaſtmiln of 


Glenylla 


James Dougal ſurgeon in Kirriemuir 
Mr. Laurance Brow: miniſter at Lintrethan 


Andrew Muriſon one of the macers of Juſticiary 


. Charles Copland meſſenger in Edinburgh 
. * David Rattray younger in Cammock in the 


pariſh of Glenylla 


Jobn Lamar in Craigendeach in the ſaid pariſh 
6. Alexander Barnet in Cammock in the ſaid pariſh 
Helen Murray ſpouſe to the laid Alexander Barnet 
James Barnet fon to the laid Alexander Barnet 

. Alexander Reid writer in Edinburgh 

David Spalding of Whitehouſe 

Alexander Reid tenant in Ennoch in Glenkilrie. 

. John Tudbope reſidenter at Guardwell in the pariſh 


of Libberton 


. Jjobel Farqutarſon his ſpouſe 


Tudbope relict of Knight, and 
daughter to the {aid John Tudhope, reſidenter 
near Dean 


. Mrs. Dal as ſpouſe to Gibb coach- 


maſter in Canongate 


. Dr. William Cullen phyſician in Edinburgh 

- Fames Ruſſel ſurgeon in Edinburgh 

. * Robert Smith ſurgeon in Edinburgh 

James Rae ſurgeon in Edinburgh 

William Forreſter or Ficſter tenant in Eaſtmiln 


61. Jahn 


» dy 
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* 
61. John Turnbull writer in Edinburgh 
62. John Stewart writer in Edinburgh 
63. Iſobel M. Kenzie relict of the deceaſed Thomas 
Ogilvy of Ealtmiln, and mother to the deceaſed 
Thomas Ogilvy laſt of Eaſtmiln 
64. Dr. John Rutherford phy ſician in Edinburgh 


LIST of the Wa1rtinGs and other particulars 
to be adduced in evidence. 


The bottle of Laudanum mentioned in the indict- 
ment | 

The declarations therein mentioned 

The letter therein mentioned 

A letter from Katharine Nairn the pannel to the de- 
cealed Thomas Ogilvy, dated, Glenkilry, Weenſ- 
day 

A letter from Katharine Nairn the pannel to the ſaid 
Thomas Ogilvy, dated, Glenkilries, January 4th 
I765 * | 


The ſaid InpicTMENT being'read over to the Pannels 
in open Court; and they being ſcverally aſked, 
What they had to ſay againſt the ſame ? they anſ- 

' wered, They were not guilty. 


Procurators for the Proſecutor. 


Thomas Miller of Barſkimming, Eſq; his Majeſty's 
Advocate, for his Majeſty's intereſt. 

Mr. James Montgomery Advocate, his Majeſty's Sol- 
licitor. | 

Sir David Dalrymple Advocate. 

Mr. Patrick Murray Advocate. 

Mr. David Kennedy Advocate. 


Procurators in Defence. 


Mr. Alexander Lockhart Advocate. 
Mr. David Græme Advocate, 

Mr. David Rae Advocate. 

Mr. Andrew Croſbe Advocate. 

Mr. Henry Dundas Advocate. 


Duxvas 
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DunD As, for KATHARINE Nairn the Pannel, 
Repeated the ſigned Defences; and repreſented, That, 
in 1764, the now deceaſed Thomas Ogilvie of Eaſt- 
miln, a gentleman rather advanced in years, of a ten- 
der conſtitution, and poſſeſſed of a very ſmall for- 
tune, made his addreſſes to this unfortunate pannel, 
(then ſcarce nineteen years of age), in propoſals of 
marriage : which, contrary to the opinion of her 
friends, by reaſon of the ſmallneſs of his fortune, ſhe 
accepted of from principles of pure love and affec- 
tion: and the marriage being accordingly celebrated in 
the beginning of January laſt 1765, was diſſolved, by 
Mr. Ogilvie's death, upon the 6th of June laſt ; 
when the affections ſhe had conceived for her huſband 
can ſcarce be ſuppoſed to have had time to cool or 
ſubſide, 

Notwithſtanding of which, it is her now very ſin- 
gular misfortune to be indicted and acculed, at the 
inſtance of his Majeſty's advocate, upon the infor- 
mation of Alexander Ogilvie, her huſband's youngeſt 
brother, as guilty of two of the moſt enormous crimes 
known in the law: 1/, The crime of inceſt, which 
ſhe is charged to have committed with Lieutenant 
Patrick Ogilvie, her huſband's immediate younger 
brother ; 2dly, The crime of murder, committed upon 
the perſon of her ſaid huſband, by poiſon adminiſtred 
to him. | 

Her parentage, education, age, ſex, character, and 
behaviour, in that ſtage of life previous to her mar- 
riage, when female paſſions are moſt powerful and 
predominant, which ſhe flatters herſelf will be atteſt- 
ed by perſons of the greateſt honour and probity, 
render it highly incredible, that any perſon, not har- 
dened and inured to every ſpecies of wickedneſs, loſt 
and abandoned to every principle of virtue, ſhould at 
once plunge into crimes of ſo deep a dye. 

Conſcious of her innocence, ſhe wiſhes for nothing 
more ardently than a fair and impartial trial, as the 
only means of reparation that can be made to her in- 
jured character, ſo much traduced; and which, in 

the 


4 
| 

1 
| 
| 
| 
[ 
i 
| 
| 

| 


13 
the event, ſhe is hopeful, will appear to be the reſult 
of the moſt inveterate rancour, hatred, and deadly 
malice, conceived againſt her by one of her own ſex, 
a perſon of moſt flagitious life, and abandoned cha- 
rafter; and who, ſhe is now told, is the principal 
evidence meant to be uſed againſt her, 

Since her impriſonment, no endeavours have been 
ſpared to impreſs the public with ſentiments of her 
guilt, by publication of many falſe, malicious, and 
wicked reports, induſtriouſly propagated to the preju- 
dice of her general character. 

But ſhe rejoices in the appeal ſhe will ſoon be able 
to make to the world, to her judges and jury, to 
vindicate her from the charge of thoſe horrid crimes 
with which ſhe ſtands now arraigned. At the ſame 
time, ſhe cannot know what falſe evidence may be 
produced againſt her, ſelf- preſervation requires, that 
ſhe ſhould not paſs over any material objection to the 
torm of this indictment. | 
And, in that view, ſhe objects to that article of 
the indictment which charges the crime of inceſt, ſaid 
to have been committed in one or other of the rooms of 
the houſe of Eaftmiln, and out-houſes adjacent thereto, 
at different times, in Fanuary, February, March, April, 
May, and June, all laſt paſt, and before the 12th day 


f that laſt month; that is, in other words, from the 


day of her marriage till the ſixth day after her huſ- 
band's death. | 

She takes no exception to the generality of the 
places charged where this crime ſhould have been 
committed, viz. in one or other of the rooms of 
« the houſe of Eaſtmiln; and out-houſcs adjacent 
« thereto ;” though ſhe is adviſed, that after ſo full 
a precognition as ſhe is told has been taken, by exa- 
mination upon oath of every perſon that could be 
ſuppoſed to have the leaſt knowledge in theſe matters, 
at which none were allowed to be preſent upon her 
part, the places where this ſuppoſed crime is ſaid to 
have been ſo frequently repeated ſhould have been 


ſpecially condeſcended upon, and deſcribed. But ſhe 
| 18 
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is adviſ-d, and humbly ſubmits it to the conſideration 
of her honourable judges, and the impartial world, 
that a moſt unbecoming and improper latitude has 
been taken, in charging the time of the commiſſion 
of this ſuppoſed offence, comprehending the whole 
ſpace, every hour, day, week, and month, from the 

riod of her marriage, to her huſband's death, and 
and even while he was lying a corpſe, before his in- 
terment on the 12th of June. 

The diſadvantages to which ſhe muſt neceſſarily be 
expoſed, in making her defences againſt ſo general a 
charge, are too obvious to need iluſtration; and 
therefore ſhe does humbly inſiſt, that this branch of 
the indictment cannot be ſuſtained, or admitted to 
proof. 

But if, contrary to expectation, the ſame ſhall be 
ſuſtained, ſhe propoſes, by undeniable evidence, to 
traverſe and redargue every material circumſtance 
charged in the indictment, as well with regard to this 
as the other crime with which ſhe is accuſed ;' and, 
without departing from any other defences which may 
occur to her counſel, the great lines of thoſe facts 
which ſhe propoſes to prove will be theſe following. 

1ſt, That ſhe accepted of Mr. Ogilvie for her huſ- 
band, contrary to the opinion of her friends, out of 
pure love and affection: That Mr. Ogilvie, before 
his marriage, was, and continued thereafter, ſo long 
as he lived, to be of a tender conſtitution : That he 
had repeated and violent attacks of internal diſorders, 
cholic-pains, convulſions in his bowels, Sc. in fo 
much that he was not only looked upon to be in a 
dangerous way, but having had ſome violent attacks 
recently before his atual death, give himſelf up for 
loſt ; and both the day and the night before he ac- 
tually died, had ſuch violent returns of theſe difor- 
ders, that he thought himſelf dying, and reſolved to 
have ſent for a phyſician at many miles diſtance. 

2d, That the pannel herſelf, ſoon after her mar- 
riage, did likewiſe fall into a bad ſtate of health, coſ- 
tive in her body, and reſtleſs in the night, which 

obliged 
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obliged her frequently to take ſmall doſes of ſalts and 
laudanum. 

34, That Lieutenant Patrick Ogilvie, her huſband's 
younger brother, the ſuppoled aflociate in the crimes 
charged, having returned from the Eaſt Indies, broken 
and ſhattered in his conltitution, much about the time 
of the pannel's marriage, came to pay his firſt viſit 
to his brother, and for ſome time had his principal 
reſidence in his brother's houſe ; whereby, and by 
means of his near relation, he diſtinguiſhed a becom- 
ing friendſhip and intimacy with the pannel, his ſiſter- 
in-law. | 

4th, That the pannel having inadvertently allowed 
herſelf to run ſhort of the ſalts and laudanum ſhe 
uſed to take, and having occaſionally mentioned this 
in the hearing of Lieutenant Ogilvie, he told her, 


that as theſe were medicines which he himſelf had 


been adviſed to uſe, he had brought home, in his 
cheſt, a ſmall quantity of laudanum, and a parcel of 


ſalts, of the very beſt quality; and that if ſhe pleaſed, 


he would ſend her a ſmall phial of the laudanum, and 
2 few doſes of the ſalts, how ſoon his cheſt, in which 
they were, ſhould arrive from Dundee. She accepted 
of the offer; and did accordingly ſome time after, 
receive from him, by the hands of Andrew Stewart, 
brother-in-law to Eaſtmiln, who came to Eaſtmiln 
on an occaſional viſit, a ſmall phial of laudanum, and 
two doſes of ſalts; and which are ſuppoſcd to be the 
particulars aliuded to in this indictment, as the doſes 
of poiſon ſaid to be ſecretly conveyed to the pannel. 
gth, That Alexander Ogilvie, the younger brother 
of her huſband, had, about the beginning of this 
year 1765, intermarried with a woman of the loweſt 
rank, the daughter of a common porter in Edinburgh, - 
which gave great offence to his two brothers; and the 
pannel does not doubt, but ſhe might, upon occaſion 
thereof, have expreſſed her ſenſe and feeling of the 
reproach thereby brought upon their family. Of 
which the ſaid Alexander Ogilvie having got intelli- 
gence, this, joined with the diſappointment in the 
expecta- 


E 

expectation he had conceived of the ſucceſſion to his 
brother's eſtate, he from thenceforward entertained a 
moſt groundleſs reſentment againlt the pannel, the in- 
nocent cauſe of that diſappointment; and took every 
occaſion to publiſh the moſt ſcandalous falſehoods, 
calculated to create a miſunderſtanding between her and 
her huſband. 

6tb, That for ſome time before the ſaid Alexander 
Ogilvie's marriage, he had cohabited, in a moſt un- 
becoming manner, with Anne Clark, a couſin-ger- 
man of the family; a woman of the moſt infamous 
character, and who, for a courſe of years, had lived 
as a common ſervant-maid, in one of the moſt noto- 
rious ſtews or lewd houſes in Edinburgh, and other 
houſes of bad fame, till at length ſhe took up her re- 
ſidence with the ſaid Alexander Ogilvie. . 

71h, Anne Clark's relation to Mr. Ogilvie's family 
furniſhed Alexander Ogilvie with a pretence of ſend- 
ing her over to Eaſtmiln, to paſs ſome weeks there, 
and to endeavour, by every poſſible means, to bring 
about a reconcilement between Mr. Ogilvie and his 
brother Alexander. In this view, ſhe attached her- 
ſelf at frſt to the pannel, thinking by her means to 
have ſome influence with Mr. Ogilvie himſelf ; till at 
length, finding they were both equally averſe to have 
any further correſpondence, either with Alexander or 
his wife, ſhe fell co work in another way; quarrelled 
with the pannel; made her court to Mr. Ogilvie 
and, firſt by dark inſinuations, thereafter more expli- 
citiy, endeavoured to inſtill into Mr. Ogilvie's mind 
ſuſpicions of the Erben virtue, and of a criminal 
intimacy between his brother the Lieutenant and her; 


and that they had even gone the length to form a 
icheme to deprive him of his life, by poiſon or other- 
wile; and theſe her pretended ſuſpicions ſhe commu- 
nicated to the good old lady Mr. Ogilvie's mother : 
the tendency of all which was, to operate a miſun- 
derſtanding and ſeparation betwixt Mr. Ogilvie and 
the pannel. | 


1 
380, This diabolical contrivance happened unlucki- 
ly, in point of time, to coincide with ſome differences 
that had ariſen between Mr. Ogilvie, and his brother 
the Lieutenant, in ſettling accounts about money- mat- 
ters; which having at length produced high words, 
and put both brothers in a paſſion, Lieutenant Ogil- 
vie declared he would ſtay no longer in a houſe where 
he had been ſo uſed; and was preparing to leave it 
directly, when Mr. Ogilvie, giving way to his paſſion, 
gave the parting blow, by acquainting the Lieutenant 
of the information he had received of his familiarity 
with the pannel, his ſiſter- in- lw; by which Lieute- 
nant Ogilvie juſtly enraged, having peremptorily in- 
ſiſted to know his author, Anne Clark came at laſt to 
be ſuſpected as the author and propagator of this wick- 
ed aud malicious ſtory; and what afterwards happened, 
too fully juſtihed the ſuſpicion, 
9b, Lieutenant Ogilvie immediately left the houſe. 
Mr. Ogilvie ſoon cooled, and became ſenſible of the 
folly of his proceedings, and of the injury he had 
done, both to his wife and brother; as ſo abrupt a ſe- 
paration could not fail to put them in the mouth ot 
the world. He therefore wrote to his brother the 
Lieutenant, preſſing him moſt anxiouſly to return to 
the family: the pannel, as far as decency would per- 
mit, joined in the ſame requeſt. 
10th, At this unlucky period was Mr. Ogilvie ſciz- 
ed with a return of one of thoſe violent diſorders in 
his bowels and ſtomach, He had been almoſt dead 
the day before; he relapſed at night, complained 
much, thought himſelf a-dying, continued ill all 
night; finding himſelf eafter, aroſe in the morning as 
uſual ; again turning bad, returned to bed, where he 
took a bow! of warm tea and biſcuit; after which he 
made another effort, got up, put on his cloaths, went 
abroad to take the air, relapſed, fell a vomiting, threw 
up a deal of bile, and expired about twelve that 
| night. 
It 3 The pannel's behaviour upon that melan- 
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clioly occaſion was decent and becoming, expreſſive of 
the real ſorrow and grief ſhe felt. The tale that is 


rold of her having adminiſtred the poiſon in a bowl of 


tea that morning, will be diſproved in the ſtrongeſt 


manner. She had none to adminiſter; and every cir- 
cumſtance, as it is expected to come out on proof, 
will ſhew, that ſhe had it not in her power ſo to have 
done, had ſhe intended it; and that de facto none was 
adminiſtered. 

120%, Mr. Ogilvie's corpſe remained uninterred un- 
til the 11th, It was viewed by phyſicians and furgeons 
of character and ſkill: the appearances were nothing 
but what is uſual in natural Ciſtempers proceeding 
from various internal caufes. A diſſection of the body 
would eaſily have ſhown whether there had been poi- 
ton in the caſe or not; and it was the duty of Alex- 
ander Ogilvie the informer, who had come to the 
houſe, and ſtopped interment for one day upon this 
very ſuſpicion, to have cauſed the body to be laid 
open. This was not done; whereby the infallible 
means were loſt of detecting the crime, if any was 
committed, and this unhappy pannel was deprived of 
the only infallible means of proving her innocence, 

Theſe are the great lines of principal facts which 
the panne! propoſes to prove: many others to the 
ſame tendency, will, it is expected, come out in lead- 
ing the proof; and, ſhe flatters herſclf, that theſe, 
with an intelligent jury, will be effectual to detect the 
falſehcod of this accuſation, and to vindicate the cha- 
rafter and innocence of an unfortunate young woman, 
whoſe prefcnt ſtate, ſeveral months gone with child, 
renders her a very improper object to undergo a trial 
of this nature; which, from the accumulation of two 
capital crimes in one indictment, and the great num- 
ber of witneſſes given out in lift, beſides thoſe to be 
adduced for her exculpation, muſt draw out to an im- 
moderate length, 


CRoss1t, for Lieutenant PaTRIcx Oc1Lvit, pan- 
nel, Repeated his ſigned Defences ; and repreſented, 
C 2 That 
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That the ſaid Lieutenant Patrick Ogilvie having ob- 
tained a commiſſion in the regiment, he behaved in 
the execution thercof in a proper and inoffenſive man- 
ner; and being ordered along with his regiment to 
the Eaſt-Indies, he remained there till his health ob- 
liged him to return home; when he came tothe houle 
of Eaſtmiin, where his brother reſided, who was then 
about to be marricd to Katharine Nairn, the other 
pannel, and where he continued for ſome time with 
an inoffenſive character, ſuitable to that which he had 
maintained in the regiment in which he had ſerved, of 
which there are many officers ready to atteſt the cha- 
. rafter he held. 

About the time that the pannel Patrick Ogilvie re- 
turned home, and about the ſame time that the de- 
funct Thomas Ogilvie of ELaſtmiln was married to Ka- 

tharine Nairn, Alcxander Ogilvie, the third and young- 
eſt brother of the family, married the daughter of one 
Rattray a porter, a perſon greatly inferior in rank to 
himſeif; and his relations, and immediate connections, 
highly diſapproved of the match, and alienated them- 
fel ves from him on that account. This marriage hap- 
pened near about the time that the deceaſed Thomas 
Ogilvie was married to the pannel Katharine Nairn. 

There was one Anne Clark, who was related to the 
family of Eaſtmiln by the mother's fide. This wo- 
man had for ſeveral years reſided as a ſervant in a houſe 
of diſſoſute reputation in Edinburgh, and which, as ; 
2 hovſe of bad fame, had regularly been viſited by the 
conſtables. Some months, at leaſt weeks, however, 
before the marriage of Alexander Ogilvie, ſhe had co- 
habited with him in the ſame room, and the ſame 
houſe; and aſter his marriage ſhe had lived in his fa- 
ther-in-law's houſe. In conſequence of all which it 
may be preſumed a very particular intimacy had art- 
ſen between her ani the ſaid Alexander Ogyvie. 

The friends of the family of Eaſtmiln had taken 


umbrage at the marriage of Alexander Ogilvie with 


the daughter of a common porter; he thought it ne- 


ceſſary, therefore, to tend ſome perſon to interpoſe as 
a 


1 
a mediator with that family; and the perſon he made 
choice of was Anne Clark, 

Anne Clark was accordingly diſpatched to the houſe 
of Eaſtmiln. She was reccived, wi hout ſuſpicion, 
as a relation of the family; and, in that character, 
without inquiry into her former life and converſation, 
ſhe was treated as an equal, and a gentlewoman. 

Such was the pretext of ſending Anne Clark to the 
houſe of Eaſtmiln : ſomething deeper, however, ſcems 
to have been intended. The deceaſed Thomas Ogil— 
vie of Eaſtmiln had for many years been ſubje& to 
conſumptive ſymptoms ; he had been afflicted with 
ulcers in his bowels, which had been diſcovercd at the 
diſtance of about five years before his death; ever af- 
ter he had been in a valetudinary ſtate; and there was 
reaſon to apprehend he would not be long-lived. The 
relations of Mrs. Ogilvie, in particular, had ſhown 
ſome apprehenſions, that by his premature death the 
' proviſions in her favour might be rendered ineffectual. 
The pannel Patrick Ogilvie was alſo in a bad ſtate of 
health : he had been obliged to return from the Eaſt- 
Indies, where he had been in ſervice with his regiment, 
on account of his valetudinary habit: and from the 
ſituation which the two elder brothers were then in, 

there is the greateſt reaſon to believe, that Alexander 
Ogilvie had entertained the molt ſanguine hopes of 
ſucceſſion to the eſtate; which, by the marriage of 
Thomas, and the return of Patrick for the recovery 
of his health, ſeemed likely to be diſappointed. 

That iſſue ſhould not be procrrated between Tho- 
mas Ogilvie and Katharine Nairn his w fe, and that 
Patrick Ogji!vi: ſhould be obliged to betake himſelf to 
thoſe inholpitable climatcs which he had left, and 
whoſe inclemencies had well nigh already put an end 
to his life, ſeemed deſirable objects in the eyes of 

Alexander Ogilvie. To promote diſſenſion, therefore, 
between Thomas Ogilvie and his wife, and to alie- 
nate the mind of Patrick Ogilvie the pannel, from 
this country, ſeemed to have been the purpoſe for 
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which Anne Clark was diſpatched from Edinburgh, 
As a relation of the family, ſhe was received with 
implicit confidence at Eaſtmiln, particularly by the 
annels, who were little aware what a ſnarc was pre- 
ared for their unguarded confidence. 

Miſs Clark had but a ſhort time reſided at the houſe 
of Eaſtmiln, when ſhe made it her buſineſs to ſow 
diſſenſion and animoſity among all the members of the 
family. She endeavoured to inſpire Mr. Ogilvie with 
jealouſy towards his wite, and diſtruſt towards his 
e and ſhe was but too ſucceſsful in her endea- 
vours; Mr. Ogilvie, a ſickly man, and too ſuſcepti- 
ble of ſuch impreſſions, was ſoon miſled by the artful 
Miſs Clark into a belief of what, if he had truſted his 
own judgment, he could never have ſuppoſed, 

The period which was choſen to inſtnuate theſe jea- 
louſies was remarkable, The pannel Lieutenant Pa- 
trick Ogilvie had ſome differences with his clder bro- 
ther, concerning his patrimony ; for a diſpute had oc- 
curred about the balance of a bond of proviſion reſt- 
ing owing to Patrick Ogilvie. Miſs Clark laid hold 
of that opportunity to propagate her malicious al- 
ledgeances; and in the heat of a converſation which 
aroſe concerning the balance of this bond of proviſion, 
and what Thomas had done with it after 6G took it 
up from the cuſtodier, firſt inſinuated his apprehen- 
ſion of an improper intercourſe between the two 

annels, | 

To minds already heated by a diſpute concerning 
money-matters, this incident ſerved to add greater 
warmth. The two brothers parted with ſome animo- 
ſity, the pannel Patrick declaring his intention never 
to return to the houſe of Eaſtmiln, 

The intention of the pannel was, after viſiting his 
friends in the country, as he had now tolerably reco- 
vered his health, to return to his military ſervice in 
the Eaſt-Indies ; hoping, by means of this, to avoid 
both the jealouſy of his brother, and the envy of his 
other relations. Though often ſolicited, therefore, 

| to 
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to return to his brother's houſe, he kept always at a 
diſtance, from that day when he diſcovered the firſt 
ſymptom of jealouſy. 

Mrs. Ogilvie, the other pannel, had for ſome time 
before this complained of bad health; and particu- 
larly ſhe complained of want of ſleep : on account of 
her complaints ſhe had been in uſe to take ſalts and 
laudanum as medicines. In the hearing of the pannel 
ſhe had expreſſed her deſire to have ſome of theſe me- 
dicines; and as he, while at ſea, had been in uſe to 
take both on account of his bad ſtate of health, and 
in a ſhort time expected one of his ſea-cheſts would 
arrive, in which he had a quantity of both, he prof- 
fered to her to ſend her ſome laudanum and ſalts as 
ſoon as the trunk or cheſt they were in ſhould be 
brought to the country : and ſhe told him ſhe would 
be obliged to him for them, as they were ſo ill to be 
had of a proper kind in that remote part of the coun- 
try. 

95 the pannel had left the houſe of Eaſtmiln in 
the manner above- ment oned, his trunk or cheſt came 
to hand : it was brought from Dundee by Andrew 
Stewart merchant in Alyth to his houſe; and was, in 
his preſence, in the public ſhop, opened by the pan- 
nel; who has reaſon to believe, that the ſaid Andrew 
Stewart obſerved both the ſalts and laudanum that 
were therein. But the quantity of Jaudanum proving 
very ſmall, as a great part of it had been uſed during 
the voyage, the pannel found himſelf under the ne- 
ceſſity of purchaſing a ſmall quantity of laudanum, 
in order to ſend as much as was requiſite to Mrs. Ogil- 
vie. He did accordiogly buy a ſmall quantity of lau- 
danum for this purpoſe; which, together with what 
he already had, he put into a phial, and with two do- 
ſes of ſalts, which, in the preſence of Andrew Stew- 
art, he took out of the cheſt or trunk aforeſaid, put 
up, and ſent by the ſaid Andrew Stewart, who was 
going on an occaſional viſit to ſee Eaſtmiln and Mrs, 
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What ſymptoms attended the deceaſed Mr. Ogilvic's 
laſt illneſs, the pannel, not having been at the houſe 
of Eaſtmiln, cannot, from his perſonal knowledge, 
pretend to ſay. As far as he has been able to inform 
himſelf, however, he cannot diſcover, that there is 
the leaſt evidence that he died by poiſon, Nor did 
the pannel, on any occaſion, pretend to hinder a dif- 
ſection of the body, or any other mean of diſcove- 
ry, whether the defunct had died of poiſon or not. 
On the contrary, he urged and inſiſted, that ſuch 
trial ſhould be made. And he having ſent for a 
ſurgeon to inſpect and open the body, the perſon 
whom he had diſpatched expreſs, for that purpoſe, 
was Privately ſtopped by Alexander Ogilvie, the 
younger brother, who is the perſon on whoſe ſign- 
ed information he was originally committed to pri- 


ſon. 


Such are the material facts which the pannel ap- 
prehends he is called on to explain, in vindication 
of his good fame: and to theſe facts he ſubjoins 
the following defence, in terms of the ſtatute, 
1ſt, That the libel contains a cumulatio actionum 
in criminalibus; which is reprobated in law. 

2dly, That ſo far as relates to the inceſt, the li- 
bel is utterly vague and inconcluſive, being deſti- 
tute of all circumſtances of time or place, or other 
requilites that can enable the pannel to make a 
pointed defence; and therefore ought not to paſs to 
the knowledge of an aſſize. 

3dly, The libel, as far as reſpects the crime of 
poiſoning, is utterly irrelevant qucad this pannel. 


LocknakrT, fer Katharine Nairn, 
Rae, for Patrick Ogilvie, 


Acdhering to the defences ſeverally proponed for 
them, repreſented, That the indictment charges the 
pannels with inceſt committed betwixt them, in the 
months of January and June, and interveenin 
months, and before the 12th day of the ſaid mont 
| | 5 
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of June: That the ſaid Katharine Nairn, and the 
deceaſed Thomas Og'lvie were not married till the 
20th day of the ſaid month of January; and to in- 
ſtruct that, produces and oppones their contract of 
marriage, dated the 29th of January, and they were 
married the ſubfequent day. And therefore con- 
tended, That as to the month of January, the in- 
dictment could not go to proof, farther than as to 
the laſt day of that month. 
24 ly, As the decealed Thomas Ogilvie died on the 
5th of June, the time interveening betwixt that and 
the 12th, were equally irrelevant, as inceſt could not 
be committed with the widow a{ter the death of the 
huſband, at leaſt to infer the pains of law, which, in 
our practice, are generally meant the pains of death. 


Sir David DaLRYMPLE for the Proſecutor, anſwer- 
ed, That cumulatio aftionum criminalium, is eſtabliſhed 
in the practice of the Juſticiary Court; and in this 
caſe is particularly neceſſary and proper. That it is 
eſtabliſhed in the practice of the Juſticiary Court, is 
evident by the following examples, ſelected from ma- 
ny of the ſame nature which occur in the Books of 
Adjournal. 

16th February 1580. Andrew Glencorſe indifted 
for poiſoning his wife, and for inceſt with his wife's 
mother. 
th September 1610. William Douglas of Linclu- 
den, ſlaughter and treaſonabie theft, being a landed 
man, 

3oth March 1638. Iſobel Kailtie, notour adultery, 
and murdering two children born of the adulterous in- 
tercourſe. 

zoth March 1638. Andrew Harvie, art and part 
of the murder of Iſobel Dalgleich, and of adultery 
with Helen Stevenſon, 

27th July 1642. Margaret Cunningham, adultery 
and murder of the child born in the adultery. 

12th March 1645, John Gordon, bigamy, adul- 
tery, and theft, 


28th 
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28th March 1646. Margaret Thomſon, adultery 
2nd forgery. 

20th December 1649. James Wilſon, inceſt with 
his wife's daughter, and adultery with another woman, 

21ſt April 1664. John Swinton and Janet Brown, 
notour adultery and murder of Swinton's wife. 

27th May 1665. Margaret Hamilton, adultery 
and murder of her huſband. 

gth April 1670. Major Thomas Weir, fornica- 
tion, adultery, inceſt, and beſtiality. 

12th September 1678. Iſobel Hay, adultery and 
murder of her adulterous child. 

15th January 1694. Doctor John Elliot, Daniel 
Nicolſon, and Marion Maxwell, murder, falſehood, 
forgery, and notour adultery. 

gth November 1702. Margaret and David Myles, 


Inceſt and child murder. 


gth November 1703. Mary Graham, inceſ with 
ww father, and child murder. 

21{t February 1706. Eliſabeth Hunter, een and 
adultery. 

As this cumulatio actionum criminalium is fully efta- 
bliſhed by practice, ſo in this caſe it is particularly 
proper and neceſſary : the two crimes charged, inceſt 
and murder, are, from the circumſtances of the 
charge, intimately connected; and it is propoſed in 
general to prove both by the ſame witneſſes. To 
make ſeparate trials for each crime would be oppreſ- 


five to the witneſſes, the jury, and the parti:s, It is 


true that accuſations for different crimes may be 
thrown into one libel, in ſuch manner as to prove 
oppreſſive, Whenever this is attempted, the court 
will interpoſe; but not in order to prevent the trial of 
different crimes in one libel were nothing oppreſſive is 
meant, and where the expediency of the cumulatio 
adlionum, is obvious. As to what is ſaid, that the 
charge for inceſt is unintelligible or vague, it is an- 
ſwered, That it is laid in terms the moſt unexception- 
able, in the expreſs words of an act of parliament ; 
and ſurely the legiſlature mult be preſumed capable of 
conveying 


L404 
conveying by words, 2 juſt idea of the crime which 
it meant to puniſh. As to what is ſaid, that the 
libel for inceſt is vague, charging the crime as com- 
mitted in January and June 1755, and the inter- 
veening months, it is anſwered, That in all criminal 
indictments a latitude of this kind is allowed in prac- 
tice; for witneſſes may be diſtinct as to the circum- 
ſtances of the crime charged, and yet may not be 
certain as to a day, or even as to a month. Indict- 
ments do generally comprehend the term of three 
months. In the caſe, the King's advocate againſt 
Oliphant, 4th February 1736, a libel for a ſingle act 
of ſodomy, bearing two months in one year, and two 
in another, was held ſufficiently articulated z and in 
that form was remitted to the knowledge of an aſſize. 
When an indictment contains the charge of a crime, 
which in its own nature is capable of frequent repeti- 
tion, as inceſt is, a ſtill greater latitude is allowed. 
Thus in the caſe of Forbes 1758, tried for corrupting 
young girls, an indictment was remitred-to the know- 
jedge of an aſſize, altho* it bore that the crime was 
committed in ſome one or other of the months from 
May 1757, to April 1758, incluſive, If the pan- 
nel Mrs. Ogilvie was not married till the goth of 
January 1765, the charge of inceſt preceeding that 
date will ceaſe of courſe. If it ſhall be proved that 
ſhe and Lieutenant Ogilvie defiled their bodies after 
the death of Eaſtmiln, it may not perhaps be capital 
inceſt by the act 1567, which refers to the 18th chap. 
of Leviticus; but it will nevertheleſs be inceſt pu- 
niſhable in law: and if no inceſt but what was com- 
mitted after the death of Eaſtmiln ſhould be proved, 
then the jury will find accordingly, and the court will 
adapt the puniſhment to the offence. As to what is 
ſaid, that the murder by poiſoning is not properly laid 
' againſt Lieutenant Ogilvie, it is anſwered, That the 
contrary appears from the tenor of the indictment. 
But altho' this were not the caſe, yet he is charged as 
guilty art and part of that crime, which is in law a 
: | relevant 
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relevant indictment, and as ſuch muſt be remitted to 
the knowledge of an aſſize. 
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The Lords Juſtice-clerk and Commiſſioners of 
Juſticiary, having conſidered the criminal indict- 
ment raiſed and purſued at the inſtance of Thomas 
Miller of Barſkimming, Eſq; his Majeſty's advo- 
cate, for his Majeſty's intereſt, agaiuſt Katharine 
Nairn widow of the deceaſed Thomas Ogilvie of 
Eaſtmiln in the county of Forfar, and Patrick 
Ogilvie Lieutenant of the eighty-ninth regiment of 
foot, brother-german of the ſaid deceaſed Thomas 
Ogilvie, pannels, with the foregoing debate, repell 
the haill objections made to the form of the indict- 
ment; and fnd the ſaid indictment relevant to infer 
the pains of law: But allow the pannels and each 
of them to prove all facts and circumſtances that 
may tend to their exculpation or alleviation of 
their guilt; and remit the pannels with the in— 
dictment as found relevant to the knowledge of 
an aſſize.” (Signed) GILB. ELLIOT, I. P. D. 


« The Lord Juſlice-clerk and Commiſſioners of 
Juſticiary continue the diet againſt the ſaid Katha- 
rine Nairn and Lieutenant Patrick Ogilvie pannels, 
till Monday next, the twelfth inſtant, at ſeven 
o'clock in the morning; and ordain parties, aſſizers, 
witneſſes, and all concerned, then to attend, each 
under the pains of law; and the pannels in the 
mean time to be carried back to priſon.” 


Curia Fuſticiaria S. D. N. Regis, tenta in Nova Seſjionis 


Domo de Edinburgh, ſexto die Auguſti, milleſimo 
ſeplingenteſimo ſexageſimo quinto, per Honorabiles 
Viros Deminum Gilbertum Elliot de Minto, Barone- 
tum, Dominum Juſtitiarium Clericum, Alexandrum 
Befewel de Auchinleck, Andream Pringle de Alemoor, 
Henricum Home de Kames, Jacolum Ferguſon de 
Pitfour, et Georgium Brown de Coalſton, Commiſ- 
fronarios Fuſticiarie S. D. N. Regis, 
Curia legitime affirmata, 
The 


= 

The which day, there was a petition preſented to 
the ſaid Lords in the names of Katharine Nairn relict 
of the deceaſed Thomas Ogilvie of Eaſtmiln, and 
Lieutenant Patrick Ogilvie brother to the ſaid Thomas 
Ogilvie, HUMBLY SHEWING, 

That the petitioners ſtood indicted before their 
Lordſhips, at the inſtance of his Majeſty's advocate, 
for the alledged crimes of inceſt and acceſſion to the 
ſuppoſed murder of the faid Thomas Ogilvie, 

That the petitioners had pleaded not guilty to this 
grievous accuſation and were confident, that in the 
courſe of the trial their innocence would be fully vin- 
dicated to the ſatisfaction of the court and jury. 

That as the petitioners did aſſert, and had good 
realon to believe, that that proſecution took its riſe 
from malice, and molt falſe and injurious calumnies 
raiſed and propagated by perſons, who, from moſt 
unjuſt views, have been deſirous of ruining the peti- 
tioners z it was therefore highly neceſſary and juſt, 
that the petitioners, who were then to undergo that 
ſolemn trial for their lives, ſhould be ſecured as far as 
poſſible againſt every kind of influence, and undue 
practice that might, or could be uſed, upon witneſſes 
to be adduced in that cauſe. 

That, among other misfortunes under which the 
petitioners laboured, they had been acculed, by report, 
of endeavours to ſecrete material witneſſes in that 
matter; and tho* conſcious of their innocence in that, 
as well as in other reſpects; yet ſeveral of the wit- 
neſſes have on that, or ſome other account, been 
lecured as priſoners in the Caſtle of Edinburgh. 

That, among theſe witneſſes, was Ann Clark, 
deſigned daughter of the deceaſed Allan Clark officer 
of exciſe, who is now confined in the ſame room 
with two or more maid-ſervants, who were in the 
houſe of Eaſtmiln at the time of Thomas Ogilvie's 
death, and who would be moſt material witneſſes for 
the petitioners in that cauſe. 

That the petitioners would make it appear, by un- 
conteſtible evidence, that the ſaid Ann Clark was — 

only 
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only a perſon of the worſt character and diſpoſition 
ſuch as rendered her improper and inhabile to be re- 
ceived as a witneſs, but alſo, that ſhe had entertained 
and expreſſed deadly malice and hatred againſt both 
the petitioners ; and that, in purſuance thereof, ſhe 
had been the author and propagator of the falſe and 
malicious ſtories which had given riſe to the preſent 
profecution, And, in fine, that ſhe was in a combi- 
nation to ruin the pannels, and as far as ſhe could, 
to deprive them of their lives, as well as their repu- 
tation, 

That it would occur to their Lordſhips, that the 
petitioners were expoſed to imminent danger by thre 
laid Ann Clark's being conſtantly confined in the fame 
room with other material witneſſes, whoſe ſex, ſtation, 
and inexperience, tho* otherwiſe honeſt and well in- 
clined, might expoſe them to be influenced and preju- 
diced by the malicious endeavours of that artful 
woman, For theſe reafons, the petitioners were 
confident, that their Lordſhips would forthwith give 
orders for ſeparating the ſaid Ann Clark from the ſaid 
other witneſſes. THEREFORE PRAYING, That it 
might pleaſe their Lordſhips forthwith to grant war- 
rant to the Deputy-governor of the Caſtle of Edin- 
burgh, or any other proper officer, to remove the 
perſon of the ſaid Ann Clark from the room in which 
ſhe was preſently confined ; or otherwiſe to ſeparate 
her from the ſaid maid- ſervants, and to keep her ſepa- 
rate from them, or any other witneſſes to be adduced 
againſt the petitioners in that preſent proſecution. 
According to Juſtice, Sc. 

(Signed) HENRY DunpDas. 
Dav. RAE. 


Edinburgh, 61h Auguſt, 1965. 

I Tromas Millers Eſq; his Majeſty's Advocate, 
conſent, That the prayer of the within petition be 
granted ; but upon this expreſs condition, that no 
perſon whatever be admitted or have acceſs to any of 
the laid three witneſſes, except in preſence of one or 
other 
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other of the officers of the court of Juſticiary, which 


their Lordſhips ſhall think proper to appoint, 
(ſigned) Tuo. MiLLEs. 


„The Lords Juſtice-Clerk and Commiſſioners of 
« juſticiary having ſeen and conſidered the foregoing 
© petition, with the conſent of his Majeſty's Advo- 
'* cate ſubjoined thereto, recommend to the Depute- 
& Governor of the caſtle of Edinburgh, or other 
proper officers, to cauſe remove the ſaid Anne 
Clerk from the room where ſhe and the other two 
* women before-named are preſently ſtaying, into 
* ſome other room in the {aid caſtle, until Monday 
& next the twelfth day of Auguſt current; and alſo 
„% recommend as above, that care be taken that no 
&« perſon get acceſs to any of the {aid three women, 


* 


Lad 


« berwixt and that time, except in preſence of Robert 


& Auld writer or Andrew Muriſon macer of this 
e court, or either of them.” 


(Signed) GIL. B. ELLIOT, I. P. D.“ 


Curia Fuſticiaria S. D. N. Regis, tenta in Nova 
Seſſionis Domo de Edinburgh, aundecimo die Auguſti, 
milleſimo ſeftingenteſimo ſexagefimo quinto, per Ho- 
norab. les Viros Dominum Gillertum Ellict de Minto, 
Barcnetum, Duminum Juſticiarium Clericum, Alex- 
andrum Beſwel de Auchinieck, Andrcam Pringle 
de Alemcor, Henricum Home de Kames, Jacobum 
Ferguſon de Pitfour, et Georgium Brown de Coal- 
flon, Commiſſionaries Fuſticiariæ S. D. N. Regis. 


Curia legitime affirmata. 


Duran, 
KATHARINE NAIRN, widow of the deccaſcd 
Thomas Ogilvie of Eaſtmiln, 
AND 
PATRICK OGILVIE lieutenant of the eighty-ninth 
regiment of foot, brother-german of the ſaid de- 


ceaſed Thomas Ogllvie, 


Bor preſent priſoners in the Tolbooth of Edinburgh; 
PANNELS: 
en 


5 
Indicted and accuſed as in the former ſederunt. 


The Interiocutor on the relevancy being read over 
to the pannels 1n open court, 


The Lords procceded to make choice of the fol- 
lowing perſoas to paſs upon the aſſize of the ſaid 
pannels, | : 


Sir James Clark of Pennycuick 

John Howieſon of Braehead 

John Chryſtie of Baberton 

Adam Cunningham of Bonnytoun 
Alexander Sherriff of Craigleith 

David Dundas, younger of Newhalls 

Sir George Suttie of Balgonie 

Charles Hay of Hopes 

William Ramſay of Preſton 

John Forreſt ſenior, merchant in Edinburgh 
George Chalmers merchant in Edinburgh 
Gavin Hamilton bookſeller in Edinburgh 
Archibald Wallace merchant in Edinburgh 
John Borthwick of Cruikſton 

Thomas Brown of Braid 


The above aſſize being all lawfully ſworn, and no 
objection in the contrary, 


His Majeſty's Advocate proceeded to call the fol- 
lowing witneſſes: 


DAVID RATTRAY younger in Cammock in the 


pariſh of Glenylla, aged forty- two, married, purged 
of malice and partial counſel, ſworn, and interrogate, 
depones, T hat he lives in the neighbourhood of Faſt- 
miln, and did hear it talked in the country, that Mrs. 
Ogilvie the pannel and Lieutenant Ogilvie the other 
pannel lived in too familiar a way, and walked out 
together without others in their company : T hat the 
Deponent himſelf once ſaw them at their walk, when 
there was no body with them, when they were lead- 
ing other arm in arm, and at that time he ſaw the 

7 pannel 
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pannel Lieutenant Ogilvie kiſs Mrs. Ogilvie the other 
pannel once: That this happened after the late 
Thomas Ogilvie of Eaſtmiln's marriage with the 
pannel, and before his death; cannot remember the 
preciſe time, but there was a ſtorm on the ground 
then: That at the above-mentioned time the pannels 
were walking near the houſe of Eaſtmiln, croſſing the 
King's high-way, when the witneſs ſaw as above, 


when he was no farther from them than the fourth 


part of a quarter of a mile; and that the pannels 
were in a hollow way when he ſaw Lieutenant Ogilvie 


give the other pannel one kiſs as above. Cauſa ſcien- 


tHe patet, And this is truth, as he ſhall anſwer to 
God, (ſigned) David RATT RAV. 
G11B. ELL10T, 


JOHN LAMAR in Craigendeach in the pariſh of 
Glenylla, aged forty-ſeven, married, purged of malice 
and partial counſel, ſworn, and interrogate, depones, 
Thar he lives very near Eaſtmiln, and has heard the 


claſhing people of the country commonly report, that 
the pannel Mr. Ogilvie liked Mrs. Ogilvie the other 


.pannel too well; and that a diſpute in the family of 


Eaſtmiln about that time aroſe, which took its riſe, 
as was ſaid, from a ſuſpicion, that the two pannels 
liked other too well : That upon this Mr. Ogilvie the 
pannel left the houſe of Eaſtmiln, as was reported, 
upon the above ſuſpicion ; and it was even faid in the 
country, that the two pannels loved one another too 
well: That the deponent himſelf knows, that Mr. 
Ogilvie the pannel went away from the houſe of 
Eaſtmiln, about a fortnight, as he thinks, before 
Eaſtmiln's death, and the deponent ſaw him return to 
the houſe of Eaſtmiln the morning after Eaſtmiln's 
death: That before Mr. Ogilvie the pannel left Eaſt- 
miln's houſe, the deponent has often ſcen the two 
pannels walking arm in arm, and their arms abour 
each other's neck: That he has feen them in that 
poſture at their walk, even when Miſs Clark and the 
Laird of Eaſtmiln himſelf were in company, as well 
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as. when there was no body elſe with them. Depones, 
That the report of the love between the two pannels 
he did not hear in the country till after Lieutenant 
Ogilvie had left the houſe of Eaſtmiln as above; and 
that he never ſaw the pannel Mrs. Ogilvie till after 
her marriage: That ſince the marriage he has ſeen Dr. 
Alexander Ogilvie a brother of Eaſtmiln's at the houſe 
of Eaſtmiln; and that Anne Clark a witneſs cited in 
this trial was there before him and at the ſame time: 
That the deponent's houſe lies at about a quarter of a 
mile's diſtance from Eaſtmiln's houſe'on the other ſide 
of the river, from whence it is eaſy to ſee any perſon 
who comes out or goes in to the houſe of Eaſtmiln. 
Cauſa ſcientiæ patet. And this is truth, as he ſhall an- 
ſwer to God, And depones he cannot write. 


(ſigned) GiLs. ELLIOr. 


JAMES BARNET, ſon to Alexander Barnet in 
Cammock, in the pariſh of Glenylla, aged fifteen 
years, unmarried, purged of malice and partial coun- 
ſe], ſworn, and interrogate. Diſmiſſed. 


_ JOHN GILLOCH wright in Dalnakebock, aged 
twenty-ſix years, married, purged of malice and par- 
tial counſel, ſworn, and interrogate, depones, That, 
about a fortnight after Eaſtmiln's marriage, the de- 
ponent was ſent for to the houſe of Eaſtmiln to put 
on ſome locks and braſs- work upon a drawer: That 
accordingly the deponent went to the room where the 
drawers ſiood, in which room he ſaw the pannel Mr. 
Ogilvie lying in bed: That when he was ſo employed, 
Mrs. Ogilvie the pannel came to the room-door where 
the deponent was at work, ſhe having heard him, as 
he ſuppoſed, at work. Upon Mr. Ogilvie the pan- 
nel obſerving her, he deſired her to come in: That 
after having ſaid to the deponent, John, are you be- 
gun? ſhe went in and aſked Mr. Ogilvie the pan- 
nel, What! Are not you up yet? and then ſhe. went 


towards the bedſide, where ſtood a little cheſt, upon- 


which ſhe ſat down, and then they eat ſome ſweet 
bread 


EW 
brea! together, which had been got at a market. De- 
pones, That he obſerved her hand about the bed- 
clothes, juſt upon Lieutenant Ogilvie's breaſt; at 
which time ſhe ſaid to him, Tou are not poor, but 
pretty fat; but did not obſerve whether her hand was 
below the bed - clothes, or above. Depones, That 
when Mrs. Ogilvie the pannel was going out of the 
room, Lieutenant Ogilvie kicked up the bed- clothes 
with his feet, and threw them up upon his body; upon 
which Mrs, gilvie ſaid, Ah! you daft dog! and the 
deponent at that time ſaw ſo much of the ſaid Lieu- 
tenant Ogilvie's body, that he, the deponent, could 


judge whether he was a man or a woman: That after 


breakfaſt, Mrs. Ogilvie came to where the deponent 
was at work, and gave him a dram ; and Lieutenant 
Ogilvie being preſent, ſhe gave him alſo a dram, for 
he was by that time dreſs'd. Depones, That the week 
before Eaſtmiln's death, the deponent went to Eaſt- 
miln to do ſome work : That when he was ſawing, 
Elizabeth Sturrock then a ſervant in that family, came 
to the deponent, and aſked him, If he knew which 
way the Laird had gone? he ſaid, he could not tell. 
Upon aſking her why ſhe put ſuch a queſtion, ſhe an- 
ſwered, That as Lieutenant Ogilvie was expected at 
Eaſtmiln that day, ſhe could wiſh the Laird and he 
might not meet. And depones, That he the depo- 
nent ſaw Eaſtmiln walk away from the houſe ſome 
time before, Depones, That on the evenirg of the 
day laſt WN as the deponent was returning from 
his work, he ſay Mrs. Ogilvie the pannel returning to 
Eaſtmiln, upon the road that leads from the Kirktoun 
to that place, and obſerved Mrs. Ogilvie and Anne 
Clark meet upon that road; and that ſame night 


| he ſaw Mr. Ogilvie the pannel ſtanding at the Kirk- 


toun, which is not a quarter of a mile from Eaſtmiln: 
That, at the time above mentioned, when Lieutenant 
Ogilvie kicked up the clothes, and the Lady ſaid to 
him, Ah! you daft dog! the deponent does not think 
ſhe ſaw the condition the Licutenant's body was in, 
as ſhe was then going out of the room, Depones, 
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That while Mrs. Ogilvie was ſitting upon the cheſt by 
Lieutenant Ogilvie's bed, as above ceponed to, the 
deponent could fee Mr. Ogilvie's breaſt from the poſ- 
ture he was then in. Being interrogate for the 6s 
Cepones, That when he ſaw Mrs. Ogilvie the pannel 
upon the road from the Kirktoun returning to Eaſt- 
miln, as above deponed on, and Anne Clark upon the 
ſame road, that they were both walking towards Eaſt- 
miln, and Anne Clark foremoſt. Cauſa ſcientiæ patet. 
And this is truth, az he {hall anſwer to God. (Signed) 
Joux GiLLoch. GIIB. ELLIOT, 


KATHERINE CAMPBELL, late ſervant to the 
deceaſed Thomas Ogilvie of Eaſtmiln being called; 
againſt adducing of whom it was objected, That ſhe 
. ought not to be received as a witneſs, no execution 
being returned againſt her twenty-four hours before the 
diet of compearance, conform to the forms of court 
eſtabliſhed. 2do. That ſhe bears ill-will and malice 
againſt the pannel Mrs. Ogilvie, having been diſmiſſed 
her ſervice for theft; on which occaſion ſhe expreſſed 
reſentment in ſtrong terms, and ſwore revenge, which 
is offered to be proved inſtanter. 


Sir David DATLRYurTE as on the part of 
h. s Maje:iy's advocate, That che At objection ought 
to be repelled. The fact is, that this witneſs was given 
out in liſt with others; but as ſhe had gone into a diſ- 
tant part of Scotland, could not be cited by the meſ- 
ſenger ſo ſoon as the other witgeſſes were. She was 
cited on the Saturday before the firſt diet of compear- 
ance; bur the execution did not come up to Edinburgh 
till after that diet. Upon its being received, it was 
an Wedneſday laſt in the fore noon given out to the 
85 nts for the pannels. The act 1672 ordains, that 

tue liſt of witneſſes be given out with the indictment, - 
and this was done here; but no law requires that the 
executions ſhould be returned into court twenty four 
houts before the firſt diet of compearance: In the pre- 
ſent caſe it was ee © that the execution * be 
OoOoner 
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ſooner produced, and the pannels can ſuffer nothing 
by this; for they ſaw the name of the witneſs in lit, 

and they have had more time for this purpoſe than 
they would have had, if the execution had been given 
out twenty four hours before the firſt diet of court, and 
then the relevancy had been determined and the proof 
taken at the ſame diet. 

As to the ſecond objection, it ought alſo to be re- 
pellcd. No particular condeſcendence has been made 
of malice or cauſe of malice at this time, and the wit- 
neſs will be purged of malice in the initials of her 
_ oath in common form; and therefore the objections 
ought to be repelled agreeable to the univerſal prac- 
tice of the court. 


„ The Lord Juſtice-clerk and Commiſſioners of 
* Juſticiary, having conſidered the foregoing objec- 
tions and anſwers thereto, repell the objections, and 
“allow the witneſs to be received; reſerving to this 
« conſideration of the court, whether or not any ſpe- 
« cial expreſſions of malice and the cauſe thereof, that 
* may be. condeſcended on by the pannels in their 


* exculpation, ſhall be admitted or not.“ 
(Signed) GILB. ELLIOT, I. P. D. 


On pronouncing of which interlocutor, Mr. Alex- 
ander Lockhart advocate, procurator for the pannels, 
proteſted for remeid of law; and that any interroga- 
tories he ſhall put afterwards to this or other witneſſes, 
during the trial, ſhall not be deemed a paſſing from 
this proteſtation. 


It being repreſented to the court, That Katharine 
Campbel] the witneſs before named, could ſpeak the 
Engliſh language bur very ill; and that an interpreter 
or interpreters would be neceſſary to interpret what 
ſhe ſaid in the Iriſh or Earſe language into the Eng- 
liſh; and Robert Gray writer in Edinburgh, and 
James Frazer writer to the ſignet having appeared, , 
they were appointed to be interpreters, and gave their 
oaths as ſuch de ide. i. 
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And the faid KATHARINE CAMPBELL, aged 
twenty-ſeven years, unmarried, ſolemnly ſworn, purged 
of malice and partial counſel, and examined, depones, 
That twenty days after the deceaſed Mr. Ogilvie of 
Eaſtmiln's marriage with Katharine Nairn one of the 
pannels, ſhe was ſent by the lady Glenkilrie her ſiſter 
to ſerve as waſher-woman at Eaſtmiln: That the de- 
ponent ſtaid in that ſervice for ten weeks : That about 
fourteen days, to the beſt of her remembrance, after 
ſhe went there, the ſaid deceaſed Mr. Ogilvie went 
from home, and as ſhe heard, to Dunſinnan: That 
before Mr. Ogilvy went to Dunſinnan, ſhe obſerved 
Lieutenant Ogilvie the panne! frequently kiſſing Mrs. 
Ogilvie the pannel, and ſhowing a great fondneſs for 
her: That the deponent having ſaid to Lieutenant 
' Ogilvie the pannel, that ſhe thought he ſhowed too 
great fondneſs for his ſiſter-in-law, and that it would 
not be worſe if he ſhowed leſs, the Lieutenant an- 
ſwered, that his brother deſired him to be fond of her, 
to keep her chearful in the beginning. Depones, 
That ſhe ſaw the Lieutenant frequently holding the 
pannel Mrs. Ogilvie in his arms when he was kiſſing 
— Depones, That when the deceaſed Mr. Ogilvie 
went to Dunſinnan, the two pannels continued at Eaſt- 
miln : That the deponent made up beds for them in 
two ſeparate rooms : That the room ſhe made up for 
Mrs. Ogilvie was immediately above the kitchen, 
where the deponent ſlept: That before the deponent 
went to bed, her miſtreſs called down to her, if ſhe 
was not yet to bed: and that ſhe thought, ſhe ſaw 
the deponent have a light ; the deponent anſwered, 
ſhe was not yet gone to bed, but was going ſoon : 
That after the deponent had gone to Si ſhe heard 
the pannel Mrs, Ogilvie utter theſe words, O fy, fy; 
and that ſhe heard the bed moving as if ſome body 
had been ſtirring in it: That the deponent upqn this 
became under great terror, but thereafter fell aſleep. 
That next morning when ſhe went up ſtairs, ſhe found 
the Lieutenant's bed in the ſame 5 that ſhe had 
made it up the night before, and the bed no way diſ- 
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compoſed as if one had lain into it. Depones, That 
ſome time before ſhe went to bed, ſhe went up to Mrs. 
Ogilvie's room, where ſhe ſaw the Lieutenant fitting 
with her: That the deponent propoſed to mend the 
fire in the lady's room, and to make a ſhake-down 
there, for the deponent's lying there all night by her: 
That Mrs. Ogilvie deſired the deponent to go to her 
own bed, for that ſhe had no difficulty to fleep in a 
houſe by herſelf. Depones, That the cauſe of her 
being under the terror as above, was, that ſhe thought 
the two pannels were then in bed together. Depones, 
That ſhe made up Mrs. Ogilvie's bed next morning, 
which was much toſſed and tumbled; but as Mrs. 
Ogilvie might have done this herſelf, the deponent did 
not, from the appearance of that bed, form her con- 
jecture. Depones, That the kitchen where the depo- 
nent ſlept had no plaiſtered ceiling, ſo that the ſmalleſt 
noiſe in the room above could be heard there. De- 
2 That there were two other ſervant-maids at 
aſtmiln at that time, 14% wit, Ann Samſon and Eli- 
zabeth Sturrock. Depones, That ſhe never heard, 
while ſhe continued in Eaſt miln, any circumſtances hap- 
pening between the two pannels, ſuch as has been above 
deſcribed, except one night as before mentioned; and 
remembers particularly that the other nights that Eaſt- 
miln was at Dunſinnan, the Lieutenant's bed in the 
morning had the appearance as if it had been ſlept in; 
and ſo had Mrs. Ogilvie's. Depones, That ſhe never 
ſpoke of what ſhe heard the night above mentioned, 
to the beſt of her remembrance, till after ſhe had left 
the houſe of Eaſtmiln when ſhe communicated the 
ſame to Lady Glenkilrie, the pannel Mrs. Ogilvie's 
lifter. Depones, That the deponent conſtantly ſlept 
in the kitchen alone, while Eaſtmiln was at Dunſin- 
nan, and all the time ſhe was in the ſervice. Depones, 
That, while the depdaent was in the ſervice at Eaſt- 
miln, there was a ſiſter of the Laird's married in his 
houſe ;, after which the whole family went to Dunſin- 
nan, and when they returned, all of them, except 
Eaſtmiln and „ expreſſed „— 
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the deponent, but upon what occaſion they never ex- 
plained to her. And being further interrogate, de- 


pones, That the motion ſhe heard in the room above 


her, deponed to above, ſhe then thought was the mo- 
tion of a man and woman in bed together, and ſuch 
as a huſband and wife have together; and that ſhe 
would have been of this opinion, though ſhe had not 
ſeen the Lieutenant's bed unruffled next morning. And 
being interrogate by one of the jury, depones, That 
ſhe always conſidered that it was Anne Clark who 


ſtirted up ber miſtreſs againſt her the deponent. And 


being ſpecially interrogate, depones, That the night 


.aſoretaid,, when ſhe heard the noiſe in the bed above 


deſcribed, ſhe ſlept none till towards the morning; 
then fell aſleep, awakened again in a fright, and told 


the old Lady Eaſtmiln that ſhe was under terror, but 
did not explain the cauſe. Depones, That Anne 


Clark was not come to the family at the time the 
Laird went to Dunſinnan, and ſhe heard the noiſe as 
above in the bed. And being interrogate for the pan- 
nels, depores, That Anne Clark came to Eaſtmiln 
about a fortnight, to the beſt of the deponent's remem- 
brance, aſter the deponent came there. And further 
depones, upon the pannels interrogatory, That ſhe 
did not hear the motion above mentioned, but at the 
time above deponed to, and did not hear theſe mo- 
tions repeated at any other period that night, Further 
depones, That while ſhe ſtaid in the houſe, ſhe made 
all the beds without the aſſiſtance of any of the other 
ſervants, And, upon recollection, depones, That ſhe 
ſlept in the kitchen by herſelf ever till Anne Clark came 
to the houſe ; but after ſhe came, Elizabeth Sturrock 
ſlept in the kitchen with her the deponent. Depones, 
That Anne Clark met the Laird as he was going to 
Dunſinnan, and came to Eaſtmiln two nights before 
he returned. Further deponesz1T hat when ſhe found 
Lieutenant Ogilvie's bed in the ſtate above deſcribed 
in the morning, as if no perſon had lain in it, it was 
about ſun-riſing: That ſhe ſaw the Lieutenant come 
down ſtairs, and Mrs, Ogilvie the pannel was * * 


[ ar ] 
bed; That ſhe made up Mrs. Ogilvie the pannel's bed 
that ſame day, but after dinner: That when Eaſtmiln 
went to Dunſinnan, to the beſt of her remembrance, 
he ſtaid away three nights, and came home the fourth. 
And upon the oath being read over to her, deſired that 
it might be marked, That what is ſaid of her having 
made up Mrs. Ogilvie's bed in the morning, is a mit- 
take, and improperly taken down, for that it was af- 
ter dinner ſhe made it up. Depones, That ſhe never 
got any wages but a pair of ſhoes from Eaſtmiln; and 
that when ſhe aſked her wages, ſhe was told by Mrs. 
Ogilvie the pannel, in preſence of Anne Clark, Liru- 
tenant Ogilvie, and the deceaſed Eaſtmiln, that ſhe 
was well off that ſhe got leave to go without wages; 
and that the deceaſed Eaſtmiln followed her, and de- 
fired her to return, which ſhe did, and ſtaid for a day; 
but thac Mrs. Ogilvie next morning turned her off. 
Cauſa ſcientiæ patet. And this is truth, as ſhe ſhall 
anſwer to God, And depones ſhe cannot write. 
(Signed) Ros. Grav. 
ALEX. BOSWELL. 
James FRASER. 


ANNE CLARK, daughter to the deceaſed Allan 
Clark officer of exciſe, being called, 


? 


Mr. Henry Dunpas for the pannels, made the 


following objections to her being received: 


1910, That ſhe is a perſon of an infamous character, 


being held and reputed to be a notorious liar and diſ- 


ſembler, a diſturber of the peace of families and ſower 
of diſſenſion, and alſo a common whore and proſ- 
titute. 41 * 9625 1. : 3 2 | 

- 240, That ſhe has not only been held and reputed 
ſuch as above deſcribed, but it will be clearly proved, 
that ſhe lived and reſided for no leſs than three years and 
a half in a noted bawdy-houſe within the city of Edin- 
at the ſame time the ſaid houſe was frequently viſited 
by the conſtables as a houſe of bad fame, and that 
by frequent 


burgh, as a common PINES notwithſtanding that 
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frequent diſturbances happened therein, to the great 
offence and ſcandal of the neighbourhood. | 

3tio, The ſaid Anne Clark did, in confederacy 
with Alexander Ogilvie, brother to the deceaſed 'Tho- 
mas Ogilvie laſt of Eaſtmiln, publiſh and propagate 
falſe, ſcandalous, and malicious aſperſions upon the 
characters of the pannels, relative to the matters li- 
belled, and did endeavour to make diſſention and dit- 
ferences between the pannel Mrs. Ogilvie and her de- 
ceaſed huſband. And, 
Jo, The ſaid Anne Clark does, and has entertain» 
ed and expreſſed, on ſundry occaſions before and ſince 
the deceaſe of the ſaid Thomas Ogilvie, deadly ma- 
lice and inveterate ill-will againſt both the pannels, 
and has threatned repeatedly to do all ſhe could to be- 
reave them of their lives. 


Sir Daviv DAaLRYMPLE, on the part of his Ma- 
jeſty's Advocate, anſwered, That all and every one of 
the objections ought to be repelled ; and that for the 
reaſons following : 

With reſpect to the fir, it is obviouſly irrelevant. 
No ſuch thing is ever allowed in the practice of the 
Juſticiary court, as a general proof of character; and 
indeed, were it allowed, criminal trials in Scotland 
would become inextricable; were the character of each 
witneſs to be thus inquired into, there would be as 
many ſeparate trials as there are witneſſes produced. 
Beſides, were this new form to be introduced, wit- 
neſſes would be deterred from appearing upon cita- 
tion given, Inſtead of being called to give evidence, 
they would in effect be called to ſtand an inquiry upon 
the whole conduct of their lives. If they were to ap- 
pear and undergo ſuch a ſcrutiny, they would come 
much worſe prepared for their defence than the parties 
themſelves when tried for the greateſt crimes. For 


the parties know what is charged againſt them, and 

by what evidence it is propoſed to prove {ſuch charge: 
They are therefore enabled to prepare for their de- 
fence. But witneſſes neither know what may be _— 


- 
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£d againſt them, nor by what evidence it is propoſed 
to prove ſuch charge; they are therefore incapable of 
preparing for their defence. Indeed, by the forms 


eſtabliſhed in Scotland, the public proſecutor himſelf 


has no means of confuting ſuch a charge brought 


againſt a witneſs. He may be poſſeſſ d, as he is ac- 


tually in the preſent caſe, of certificates from credible 
| 1 to prove the character of the witneſs to be un- 

iſned; but he is not at liberty to produce them, 
becauſe he muſt confine himſelf to the examination 
of the witneſſes whoſe names are given out with the 
libel, and to the evidence therein mentioned, 

With reſpect to the ſecond objection, That the wit- 
neſs is a common proſtitute, &c. it cannot be receiv- 
ed in this caſe; for the crimes charged are occult 
crimes, ſaid to have been committed infra familiam, 


and they can only be proved by witneſſes who reſided 


in the family, be their character what it will. The 
witneſs againſt whom the object ion is moved did re- 
ſide in the family at the period when the crimes charg- 
ed are ſaid to have been committed. She was a near 
relation of the family of Eaſtmiln, was received and en- 
tertained as ſuch, and had occaſion to have daily in- 
tercourſe with the pannels. If ſuch neceſſary witneſ- 
ſes were to be rejected, it follows, that the crimes 


charged could not be proved at all. Againſt the laſt 


witneſs, Katharine Campbell, it was objected, That 
The had been turned out of the family for ſome ſmall 
thefts; had vowed revenge, and entertained malice 
againſt Mrs. Ogilvie the pannel, Againſt this witneſs 
it is objected, That ſhe is of an abandoned character 
and common proſtitute. Like obj: tions might be 
moved againſt every other perſon of the family called 
as witneſſes; and thus it would follow, that in the 
houſe of Eaſtmiln, the greateſt crimes might be com- 
"mitted with certain impunity, becauſe there were in 
the family no witneſſes of irreproachable IE, 

who might give evidence of ſuch crimes.” 
With re to the third objection, it is no leſs ir- 
relevaat,. If the wen did ſpread ſuch reports as are 
men- 
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mentioned in the objection, from her proper know- 
ledge or juſt ſuſpicion of the truth of the matters li- 
belſed, ſne did nothing unlawful; and until the clo- 
ſing of the evidence, it cannot be known whether the 
reports, if ſpread by her, were true or falſe. It is 
therefore premature in the pannels to offer to prove 
the falſehood of reports while the inquiry ſubſiſts, 
whether the facts reported were true. 

With reſpect to the fourth objection of deadly ma- 
lice. It is a charge in itſelf moſt improbable, That 
a witneſs would deliberately reſolve to perjure herſelf 
out of malice, The pannels ought to condt ſcend, 
not only on the particular expreſſions uſed, but alſo 
on the cauſe of ſuch deadly malice. Were a general 
proof of malice expreſſed in words to be permitted, 
then it would be in the power of every witneſs favour- 
ing the pannel, to incapacitate himſelf from bearing 
evidence to facts which might be hurtful to the pan- 
ne]; and hence it is, that the practice of the court re- 
quires, that not only the expreſſions importing malice 
be proved, but that the probable cauſe of ſuch deadly 
malice be alſo proved. 

«© The Lords Juſtice-Clerk and Commiſſioners of 
* Juſticiary, having conſidered the foregoing objec- 
« tions and anſwers thereto, repell the objections; 
* and allow the ſaid Anne Clark to be examined, re- 
« ſerving-the conſideration of the aſſEdgeance, as to 
« the ſaid Anne Clark's being the author of the re- 
« port of the pannels guilt till their exculpation ; and 
« alſo reſerving to the conſideration of the court, 
«« whether or not any ſpecial expreſſions of. malice, 
« that may be condeſcended on by the pannels in their 
« exculpation, ſhall be admitted or not.“ 

(Signed) GILB. ELLIOT, I. P. D. 


On pronouncing of which interlocutor, Mr, Alex- 
ander Lockhart advocate, procurator for the k. 
proteſted for remeid of law. 


The ſaid ANNE CLARK, daughter to the 8 


ceaſed Allan Clark officer of exciſe, aged thirty and 
upwards, 
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upwards, unmarried, purged of malice, and partial 
counſel, ſworn, and interrogate, depones, That ſhe 
was couſin- german to the deceaſed Mr. Ogilvie of Eaſt- 
miln, and went to Eaſtmiln upon the firſt day of 
March laſt : That her reaſons for going there were, 
not only to ſee Eaſtmiln and Mrs. Ogilvie, who were 
then recently married, and Lieutenant Ogilvie who 
was then come from abroad, but alſo to endeavour to 
make up the peace betwixt that family and their bro- 
ther Alexander, who had entered into a very mean 
marriage below the rank of his family : That after 
the deponent had been ſome little time at Eaſtmiln, 


ſhe came to be informed, that Mrs. Ogilvie the pannel 


was cenſured for being too familiar with the other 

annel, Lieutenant Ogilvie : That the deponent in- 
ormed Mrs. Ogilvie the pannel of what ſhe had thus 
heard; and deſired Mrs. Ogilvie to be upon her guard 
as to her conduct, and to abſtain from the Lieute- 
nant's company: That notwithſtanding this, Mrs. 
Ogilvie was frequently in a room by herſelf with the 
Lieutenant. Depones, That upon Sunday the nine- 
teenth day of May laſt, all the family went to church, 
excepting the two pannels and the deponent; ard that 
they three ſtaid together converſing in the lower part 
of the houſe; but thereafter the two pannels left the 
deponent in the low room, and went up ſtairs together 
to the eaſt room above ſtairs, which was the Lieute- 
nant's room, and immediately over head of the room 
where the deponent was left : That ſhe heard, by the 
motion of the feet, that both of them had entered 
the room above, and, as ſhe judged, they went to- 
wards the bed; and thereafter the noiſe of the fret 
ceaſed : That upon this the deponent, in order to diſ- 
cover what was paſling, went up the ſtair; and as the 
bed in the Lieutenant's room was an alcove bed, the 
back of which came to the ſide of the ſtair, and there 
was nothing betwixt the bed and the ſtair, but a piece 
of plaſter and the timber of the bed, ſo that a perſon 


ſtanding in the ſtair could hear diſtinctly what paſſed 


in the bed, ſhe ſtood and liſtened; and from the mo- 
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tions that ſhe heard, is poſitive that they were in bed 
together, and abuſing their bodies together; by which 
ſhe means, they were lying carnally together. De- 
pones, That immediately after this ſne came up to the 
room where the pannels were, and walked to the end 
of the room, without looking into the bed: That ſhe 
then turned and ſaw the Lieutenant, one of the pan- 
nels, ſtanding cloſe by the ſide of the bed buttoning 
his breeches z and ſhe obſerved his ſhirt at firſt our. 
That at this time ſhe obſcrved Mrs, Ogilvie was in the 
fame bed; and that ſhe ſaw her cloathes which ſhe had 
then on, which were a red and white callico bed-gown 
and ſkirt. Depones, That the ſame evening ſhe told 
Mrs. Ogilvie the pannel what ſhe had ſeen and heard: 
That Mrs, Ozilvie made no anſwer. Depones, That 
upon the Monday, the pannels repeated the ſame 
thing, which the deponent is poſitive of, becauſe ſhe 
taw them go out of the low room, and heard them 
enter the Lieutenant's room, move towards the bed; 
and then the deponent liſtened at the ſtair, and heard 
the ſame motions repeated: That, upon the Tueſday 
and the Wedneſday, ſhe heard them again retire to- 
gether to that room, and move towards the bed; but 
the did not any of theſe two days go to the ſtair. De- 
pones, That ſhe told the deceaſed Mr. Ogilvie of 
Eaſtmiln's mother, the deponent's aunt, what ſhe 
had heard and ſeen; this ſhe told her Sunday night, 
Monday, and Tueſday. Depones, That ſhe heard 
afl erwards from the deceaſed Eaſtmiln, that his mo- 
ther had ſaid to him, that the pannel, Mrs. Ogilvie, 
was troubleſome to the other pannel the Lieutenant: 
That, on occaſion of this information, there was il! 
blood and high words between the two brothers; and 
at length Eaſtmiln deceaſed; ordered the Lieutenant 


out of his houſe; and that this happened upon the 


Thurſday immediately ſubſequent to the Sunday afore- 
faid. And further depones, That upon the Sunday, 
Eaſtmiln, as ſhe believes, was at Glenkilry: That 
the other days he was at home; but as he went to vi- 
fit his workmen every morning, when the pannels went 

to- 
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her to the Lieutenant's room as aforeſaid, it was 

at the times that Eaſtmiln was out with his workmen. 
Depones, That Lieutenant Ogilvie left the hovſe of 
Eaſtmiln about three o'clock atter-noon of the Thurſ- 
day aforeſaid : That, upon his leaving it, the ether 
I, Mrs. Ogilvie, went up to the room which 

ad been his, and threw herſelf down upon a bed in 
that room, different from the alcove bed above-men- 
tioned, and there fell a-tearing and crying; and that, 
when her huſband came to the room, ſhe ordered him 
to go out of it: That Eaſtmiln, upon that occaſion, 
told his wife, that her conduct was improper, and 
that ſhe would ruin her reputation, by intermeddling, 
in the differences betwixt him and his brother. And 
being further interrogate, depones, That, before the 
Sunday above-mentioned, the deponent has frequently 
ſeen improper familiarities between the two pannels; 
particularly, ſhe has ſeen them kiſſing one another, 
and him having his hand down her breaſt. Depones, 
That when the Lieutenant went off, as above-men- 
tioned, and Mrs. Ogilvie was in the above diſpoſi- 
tion, Eaſtmiln, as he had frequently upon former oc- 
caſions, when he and his wife differed about the Lieu- 
tenant, expreſſed his defire to go and leave his own 
houſe; and the deponent, who, at that time, ſaw lit- 
tle proſpect of harmony between them, propoſed to 
Mrs. Ogilvie, that ſhe ſhould agree to this ſcheme, 
which ſhe ſeemed very well pleaſed with; but that 
next day both ſeemed to have changed their mind. 
And being furcher interrogate, depones, That about 
a fortnight. or three weeks after the deponent went to 
Eaſtmiln, the two pannels, and the deceaſed Mr. 
Ogilvie of Eaſtmiln having gone to pay a viſit at 
Glenkilry, they all of them returned, as the deponent 
thought, in very bad humour; and, in particular, 
Mrs. Ogilvie the pannel was fo, and expreſſed her diſ- 
ſatisfaftion with her huſband, and ſaid, If ſhe had a 


doſe, ſhe would give it him; but the deponent at that 


time did not think Mrs. Ogilvie ſerious in what ſhe 
laid: That thercafier, but ſhe cannot preciſely * 
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the times, Mrs. Ogilvie did frequently ſignify to the 
deponent, that ſhe was reſolved to poiſon her huſband ; 
and told the deponent, ſhe intended to get poiſon ei- 
ther from Mr. Robertſon a merchant in Perth, or 
Mrs. Eagle who keeps a ſeed ſhop in Edinburgh, 
upon pretence of poiſoning rats: That the deponent, 
ſeeing Mrs. Ogilvie intent at that time upon that pro- 
ject, endeayouring to divert her from it by gaining 
time, and ſignified, that if ſhe applied to theſe peo- 
ple for the poiſon, ſhe would be brought to an un- 
timely end; but that ſhe, the deponent, would go to 
Edinburgh, apd get a brother of the deponent's who 
lived there to buy the poiſon: That Mrs. Ogilvie 
approved of the deponent's propoſal; but complain- 
ed, that the deponent was long in putting it in execu- 
tion, and therefore propoſed to the deponent to ſpeak 
of it to Lieutenant Ogilvie the pannel, as he could get 
it more expeditiouſly ; and this the deponent declined 
to do. Depones, That upon the day that the Lieu- 
tenant. was put from the houſe, ſhe, Mrs. Ogilvie, 
told the deponent, that, with much difficulty, ſhe had 
prevailed upon Lieutenant Ogilvie the pannel to un- 
dertake to furniſh her with. poiſon. Depones, That 
upon a Wedneſday, which was the day immediately 
before Eaſtmiin's death, Mrs. Ogilvie: the pannel, 
told the deponent, that ſhe had received a letter the 
day before from the Lieutenant, which was brought 
to her hand by Elizabeth Sturrock; and in this letter 
he bad acquainted her, that he had got the poiſon the 
length of Alyth, but did not chuſe.to truſt Elizabeth 
Sturrock with it; and that he would ſend ic by An- 
drew Stewart his brother-in-law, whom he was to ſend 
with it next day; ſo that ſhe expected it there that 
night, Depones, That, upon this occaſion, ſhe told 
Mrs. Ogilvic, ſhe never believed it would come to 
that pitch, and exhorted her moſt earneſtly againſt the 
propoſal, ſaying, It would not only bring her to mi- 
ſery, both in this world and the next, but would be 
bringing a diſgrace upon the family ſhe was come of, 
and upon that into which ſhe was married: That upon 
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this occaſion, Mrs. Ogilvie ſaid to the deponent, to 
let her alone, for the converſation was diſagreeable to 
her, as the deponent knew, and ſhe was determined 
to put her reſolution in execution whatever might be 
the event. Depones, That the reaſons given by Mrs. 
Ogilvie for coming to this ſtrange reſolution, and for 
rejecting all the propoſals the deponent made for her 
living in friendſhip with her huſband, were, that ſhe 
did not love her huſband, and never could love him; 
and that he had uſed Lieutenant Ogilvie ill upon her 
account; and ſaid, How happy could they live at 
Eaſtmiln, if there were none there but the Lieutenant, 
ſhe, and the deponent! That, upon one occaſion 
the deponent, in remonſtrating againſt theſe wicked 
propoſals, told Mrs. Ogilvie, that, although her huſ- 
band were dead, ſhe and the Lieutenant could not en- 
joy one another; Mrs. Ogilvie anſwered, That they 
could go and live in ſome of the countries where he 
had been. And being further interrogate, depones, 
That when ſhe was remonſtrating to Mrs. Ogilvie 
againſt poiſoning her huſband, ſhe ſpecially mention- 
ed to her, that as ſhe had bzen guilty of adultery and 
inceſt, it was a dreadful thing to crown all with mur- 
der. Depones, That upon the Wedneſday's night 
aforeſaid, immediately pieceeding Ealtmiln's death, 
Mrs. Ogilvie the pannel, and the deponent went out 
together, Mrs. Ogilvie having expreſſed her impa- 
tience for Andrew Stewart's arrival : That they did not 
meet with Andrew Stewart; bat when they returned 
to the houſe, found him fitting with the old Lady 
Eaſtmiln, he having come in another way: That 
Mrs. Ogilvie the pannel immediately carried Andrew 
Stewart up ſtairs with her, who ſtaid with her about 
half an hour, and then came down ſtairs by himſeif: 
That the deponent aſked him, If he had brought any 
thing with him? he anſwered nothing at firſt; bur, 
upon her preſſing, and ſaying, She was ſure he had 
brought lomegping with him, he then ſaid he had 
brought ſome drugs for Mrs Ogilvie, which, at that 
time, he deſcribed as being in to phia! glaſſes: * 
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the deponent, on this occaſion, ſaid, they were black 


drugs: That Mrs. Ogilvie the pannel having come 
down ſtairs very ſoon after, the deponent did not get 
an opportunity at that time to explain to Andrew 
Stewart what ſhe meant by calling them black 
drugs? But Mrs. Ogilvie and Andrew Stewart hav- 
ing gone out towards the Kirkton, and lefr the 
deponent and her aunt Lady Eaftmiln by themſelves, 
the deponent told her aunt, that ſhe believed whar 
Andrew Stewart had brought was poiſon ; for that Mrs. 
Ogilvie the panne! had told her, the deponent, that 
Andrew Stewart was to bring the poiſon. Depones, 
That the old Lady Eaſtmiln was preſent when the 
deponent faid to Andrew Stewart, they were black 
drugs, as above mentioned : Thar the deponent, after 
acquainting the old Lady as above, aſked her, If ſhe 
ſhould intorm the deceaſed Mr. Ogilvie of Eaſtmiln 
of the particulars ? That the old Lady faid it would 
be improper; for that Mrs. Ogilvie would perſuade 
her huſband, that it was but laudanum for her own 
uſe, and would reſent it againſt the deponent; and 
that the only merhod that occurred to her proper 
was, that both ſhe and rhe deponent ſhould caution 
Eaftmiln againſt taking any thing from his wife in 
private, Depones, That after this, ſhe went to the 
Kirkton with a view cf being advifed by the miniſter 
what was fit to be done in ſuch a caſe ; but had the 
misfortune to miſs him, he not being at home, the 
door locked, bur the key in it: That Eaſtmiln and 
his wiſe, che pannel, and Andrew Stewart, were all 
in the Kirkton at that time, in the houſe of Fergus 
Ferguſon, a tenant of Eaſtmiln's, who keeps a public 
houſe : That they having come away frotn the Kirk- 
ton, Mrs. Ogilvie and Andrew Stewart walked on 
fike a piſtol-ſhot be fore Eaſtmiln; and the deponent 
Joined Eaſtmiln, and ſignified to him, that it would 
be very proper and neceſſary for him to leave his own 
houſe, for that ſhe believed his life was in danger; 
but did not tell him, that ſhe ſuſpected the danger 
was from his own wife : That Eaſtmiln ſaid, he could 
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hot leave home at that time, becauſe of his labour ; 
ſhe having ſignified, that there was a danger in a de- 
lay, Eaſtmiln anſwered, He underſtood what ſhe 


meant; but that he was determined he would take 
nothing ſhe gave him, and ſo would put it out of her 


power. Depones, That her aunt, that ſame night, both 


before and after ſupper, told her, that ſhe likewife 


had cautioned Eaſtmiln to take nothing from his 
wife. Depones, Thar the ſame evening ſhe informed 
Andrew Stewart, that ſhe believed it was poiſon he 
had brought, and told him her reaſons for believing 
ſo; that Andrew Stewart appeared to give credit to 
what the deponent ſaid. After Eaſtmiln and his wife 
had gone up- ſtairs to bed, Andrew Stewart, the old 
Lady the deponent's aunt, and the deponent, had a 
long converſation how to diſappoint Mrs. Ogilvie's 
deſign ; and particularly, ſhe remembers, that An- 
drew Stewart propoſed, that as he knew the drawer 


| wherein ſhe had put the things that he had brought 


her, means ſhould be uſed in the night-time to get 
Mrs. Ogilvie's keys to open the drawer and take out 
the things; or, if that would not anſwer, that they 
might get a tradeſman next day, or as ſoon as they 
could get an opportunity, to open the back of the 
cheſt of drawers, and ſo get into the particular drawer 
to get out the things. Depones, T hat Mrs. Ogilvie, 
as Andrew Stewart told that night, received a letter 
from Lieutenant Ogilvie, which he Andrew Stewart 
brought along with him ; and that the Lieutenant 
had defired him to deliver that letter with the drugs 
privately to- Mrs. Ogilvie the pannel. Depones, 
That ſhe never inſinuated to Eaſtmiln any ſuſpicions 
ſhe had of his life being in danger, till that night 
above mentioned, which was the one immediately 
preceeding his death ; but that ſhe frequently told to 
the old Lady his mother of the danger ſhe appre- 
hended Eaſtmiln was in, from the diſpoſition his wife 
appeared to be in; and the old Lady ſaid, that ſhe 
hkewiſe was ſuſpicious, becauſe ſhe thought her daugh- 


ter. in- law would ſtick at nothing: But that the depo- 
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nent did not explain to the old Lady the affair of the 
poiſon, till after the Lieutenant was turned away from 
Eaſtmiln, when ſne adviſed her to warn her ſon of his 
danger. And being further interrogate, depones, That 
from the time that the deponent went to his houſe in 
March laſt, Eaſtmiln appeared to be under great 
diſtreſs of mind on account of the difference between 
him and his wife ; but ſhe did not hear him complain 
of any bodily indiſpoſition, excepting ſometimes of a 
pain in his breaſt, which ſhe thinks happened twice; 
but he never kept his bed one day, nor even an hour 
extraordinary : That the day immediately before his 
death, there had been a quarrel between him and his 
wife; and the quarrel was, that Mrs, Ogilvie had 
given the deponent ſome cambrick to make into 
ruffles for the Lieutenant, who, ſhe ſaid, had ſent the 
cambrick to her Mrs. Ogilvie ; whereas Eaſtmiln ſaid 
a chapman had come that day to the houſe ahd craved 
him for the price of it, and that he had refuſed to pay 
it : That upon this quarrel Eaſtmiln had gone out in 
bad humour, and, as the deponent thinks, without 
his breakfaſt ; and the deponent heard, that he ſpent 


the day among his tenants over the hill: That he re- 


turned in the evening, and ſaid he was not well, and 
went to bed without ſupper. Depones, That Eaſt- 
miln never had at this time, or at any time, ſo far as 
ſhe knows, 'any violent vomitings, purging, or con- 
vulſions; and, ſo far as ſhe knows, no body elſe ever 
heard of any ſuch thing. Depones, that next morn- 
ing Mrs. Ogilvie the pannel made the tea for breakfaſt 
ſomewhat earlier than uſua] : That the deponent hav- 
ing come into the breakfaſting room, heard Mrs. 
Ogilvie the pannel ſay, that the Laird and Elizabeth 
Scurrock were well off that morning, for they had 
got the firſt of the tea : That the deponent before this 
had been ſitting with her face to the window, and her 
back to the table, but did not take any notice what 
Mrs. Ogilvie bad been doing ; but upon Mrs. Ogilvie's 
expreſſing herſelf as above, turned about. and aſked, 
What! has the Laird got tea? and Mrs. Ogilvie 
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anſwered he had ; upon which the deponent ſaid no- 
thing. Depones, That ſhe does not know the reaſon 
why Mr. Ogilvie had not come down to breakfaſt 
that morning. Depones, That ſhe ſaid to the old 


Lady, as ſhe thinks, that ſhe was frightened about 


the tea the Laird had got; but ſaid nothing to An- 
drew Stewart of it, and this ſhe means of the time 
before the Laird was taken ill. Depones, That Mrs. 
Ogilvie the pannel, during the time of breakfaſt, 
went out of the room twice or thrice, and at length 
came in and told the Laird was taken very ill: That 
the deponent overheard a report among the ſervants, 
that he was troubled with a purging and a vomiting : 
That the old Lady deſired the deponent to go up and 
ſee Eaſtmiln, which he did in about half an hour 
after breakfaſt : That ſhe continued very ſhort while 
in the room, ſhe looked to him, and he appeared to 
her to be in a dying condition : That ſhe came off 
very ſoon crying; Mrs. Ogilvie the pannel met her, 
and aſked her if ſhe was daft? That the deponent 
anſwered, in way of ſurpriſe or deriſion, Ol ay! and 
Mr. Ogilvie is dying. Depones, That after ſhe had 
come down ſtairs, and ſtaid half an hour or ſo, the 
old Lady deſired her to go up ſtairs to her ſon Eaſt- 
miln, to keep him from theſe two women; and 
which the deponent underſtood ſhe meant Mrs. Ogil- 
vie and Elizabeth Sturrock, who were then fitting 
with him: That the deponent accordingly went up 
ſtairs before mid-day, as ſhe thinks, and continued 
with him till his death, which happened betwixc 
eleven and twelve o'clock that night: That Eaſtmiln, 
as the deponent has above expreſſed, was ſeized, as 
ſhe heard, with a purging and vomiting : That after 
ſhe went up ſtairs to him, he had for ſome time-ſome 
purging, but not near ſo violent as ſhe had been in- 
formed it was before: That he had a moſt ſevere 
yomiting, and called always to give him a cold drink: 
That he drank great quantities of cold water: That 
the deponent having mixed it with milk, he com- 


plained of that, and inſiſted to have cold water by 
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= itſelf, and then drank ſome ſmall ale; but upon his 
4 brother-in-law Glenkilry's coming there, which was 4 
| in the evening when it was almoſt dark, he diſſuaded | 
him from taking more ale: That the deponent tried 
him once with a glaſs of wine and a piece of ſugar in | 
| it, which he drunk, and for about an hour after | 
1 taking it vomited none : That the deponent got the 4 
| glaſs of wine from Mrs. Ogilvie the pannel : That 
| 
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Eaſtmiln immediately after taking the water or the ale 
threw it up again; but after he had drunk the glaſs 
of wine, as aforeſaid, there was an intermiſſion ot the 
vomiting for about an hour; and tho* he drank both 
water and ale after that, he kept it longer than before. 
Depones, That Eaſtmiln complained of a burning at ; 
his heart, as he called itz and complained bitterly [ 
of pains in the brawns of his legs, and ſaid they | | 
would rent, and defired the deponent to bind them 
up for him, which the deponent according did : That 
there was a ſevere heaving at his breaſt, and a ſtrong 
caw, and he cried to kcep oper the windows to give 
* him breath: That he was conſtarrlv in motion, mov- 
ing his head, his legs, and hus arms: ; hat ſhe ob- 
ſerved in the aftcrnvo0n he did pot ſneak plain, which 
ſhe ſuppoſed was owing to his tongue having, ſwelled 
but ſhe did not ſee his tongue: That about an hour 
or an hour and a half before his death, he had an in- 7 
termiſſion of the vomiting; but that at length he was | 
; 
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bi again attacked with a moſt ſevcre 2 of vomiting, 
1 after which he fell back upon the deponent, who was 
| fitting behind him in the bed ſupperting him, and 
expired. Depones, That ſhe heard Eaſtmiln during 

his diſtreſs, ſay to James Millam his tenant in the i 

mill, who was attending him, that it was either ſtrong | 

poiſon, or rank poiſen, that was killing him. De- | 

pones, That before one o'clock ſhe heard the old 1 

Lady Eaſtmiln ſay to Eaftmiln, that he had broke his : 

promiſe to her in taking any thing from his wife: 
at he anſwered, It is too late now, mother; but 
ſhe forced it on me : That at this converſation there' 


r 
8 
aan 


were none preſent, but the old Lady and the deponent. 
#0 Depones, | 
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Depones, That ſhe knows nothing about ſending far 


any ſurgeon to attend upon Eaſtmiln, further than 
that ſhe herſelf ſent Annie Robertſon, one of the ſer- 
vants of the houſe, to tell Andrew Stewart, who ſhe 
underſtood had then gone off for Alyth, to deſire 
Mr, Meik the ſurgeon at that place to come to Eaſt- 
miln; and that this happened the forenoon of the 
day on which Eaſtmiln died: That ſhe thinks, before 
ſhe ſent off Annie Robertſon herſelf, ſhe heard ſome 
converſation about ſending for a ſurgeon ; and thinks 
that it was Andrew Stewart and the old Lady who 
were talking of it. Depones, That after Eaſtmiln's 
death, ſhe was told by James Millam, that he had 
got orders from Mrs. Ogilvie the pannel, to take a 
horſe and go and acquaint Lieutenant Ogilvie of his 
brother's death ; but that thereafter it was concerte 
that as Glenkilry, in whoſe houſe the Lieutenant then 
ſtaid, was going home from Eaſtmiln, that he ſhould 
acquaint the Lieutenant : That next morning the 
Lieutenant arrived about fix o'clock, as ſhe thinks. 
Depones, That the day on which Eaſtmiln died, Mrs, 
Ogilvie the pannel came in for a very little to him 
in the forenoon : That thereafter ſhe frequently 
propoſed to come back to him, if the deponent 
were diſmiſſed ; but Eaſtmiln would not agree to 
this, and ſhe came no more near him. And being 
farther interrogate, depones, That the morning after 
Eaſtmiln's death, ſhe told the Lieutenant the pan- 
nel, that ſhe knew the whole affair of the poiſon, 
and aſked him how he could ſend it to Mrs. Ogilvie; 
That the Lieutenant appears to be under great con- 
cern and. confuſion, and told, That ſuppoſe he had 
ſent it to her, he did not think ſhe had ſo barbarous 
a heart as to give it. And three miſſive letters, mark- 
ed by the deponent and the Lord Examinator's ſub- 
ſcription, being ſhown to her, depones, That the let- 
ter which begins Dr Captain, and is not ſubſcribed, 
and has no date, and another letter which begins Dr 
Sr, and is dated Glenkilry, Weenſday, and ſigned Ketty 
Nairn, are both very like Mrs. Ogilvie the pannePs 
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writing, but the firſt ſhe is ſure is her writing; and the 
third letter, which bears date at Glenkilry, and addreſ- 
ſed To Thomas Ogilvie, Eſq; of Eaſtmiln, depones, 
That ſhe does not know whoſe hand-writing it is. 
Depones, I hat ſhe did not, either the day of Eaſt- 
miln's de.:th, or the day after, acquaint any body, by 
letters or otherways, of her ſuſpicions and belief that 
Eaſtmiln died by poiſon. And being interrogate for 
the pannels, depones, That upon the Monday, Tueſ- 
day, and Wedneſday above mentioned, when ſhe has 
deponed, That the two pannels were together, in 
manner above deſcribed, the old Lady and the de- 
ponent were in the houſe, and ſome ſervants, who 
were at the other end of the houſe, And being in- 
terrogate, From what place the pannels went when 
they went to the room above ſtairs for the ſaid three 
days? depones, They went from the low room in 
which the deponent was all theſe days : That ſhe is 
Politive the old Lady Eaſtmiln was in the low room 
with them upon the Monday ; but has been inform- 
ed from her, that ſhe obſerved nothing : That ſhe 
deſired the old Lady, on the Wedneſday, to obſerve 
the motion of their feet in the room above ; but the 
old Lady ſaid ſhe did not hear it, which the de- 
ponent impured to her being dull of hearing : That 
when the deponent heard as above, theſe laſt three 
days, it was after breakfaſt, and, as ſhe thinks, about 
eleven o'clock before noon. Depones, That when 
ſhe went into the room where the two pannels were 
upon the Sunday, the door of the room was open. 
Depones, That ſhe did not meet Eaſtmiln upon the 
road that day ſhe came to his houſe ; but ſhe' faw 
him the day before at the boat of Bermeny, but did 
not ſpeak to him, he having paſſed before ſhe knew 
it was him : That when ſhe came to Eaſtmiln, ſhe 
found none in the toom that ſhe came into but Eaſt- 
2 and his mother: That after ſhe came to Eaſtmiln, 
ſhe flept with her aunt the old Lady. Depones, That 
ſhe ddes not know where the ſervants lay; but has a 
notion, that Katharine Campbell and Eliſaberh — 
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rock lay in the kitchen. Depones, That ſhe has ſeen 
Eliſabeth Sturrock ſeveral times in her bed in the 
kitchen; and that ſhe does not remember to have ſeen 
Katharine Campbell in her bed, tho' ſhe ſlept in the 
kitchen: That the ſervant- maids had no place to ſleep 
in, in the houſe, but the kitchen; but the third maid 
ſlept out of the houſe. Depones, That Lieutenant 
Ogilvie ſlept in the room ſhe has formerly mention- 
ed; but ſhe never knew him ſleep in any of the beds, 
but the alcove bed, except when his brother was ly- 
ing a corpſe. Depones, That ſhe had once a con- 
verſation with one Mr. Dougall a ſurgeon, upon 
the nature of laudanum, which Mr. Dougall had been 
ſpeaking of the day that Lieutenant Ogilvie was put 
from Eaſtmiln : That Mr. Dougall had been telling 
that he took it for the gout; and ſhe aſked, If it 
was not dangerous ? he told her, that there had been 
inſtances of fatal effects that it had; but ſaid, if it 
was cautiouſly taken, there was no danger : That ſhe 
aſked how much one might take with ſafety ? which 
he told her ; but that ſhe did not aſk how much of 


it would do a man's buſineſs. Depones, That from 


her own knowledge ſhe cannot ſay whether Eaſtmiln 
was abroad on the morning of that day on which he 
died; but that ſhe heard it reported by others, parti- 
cularly by Ann Samſon, that he had been out that 
morning; and heard it reported, that it was after 
he had got the bowl of tea; and that he was ſeized 
with a- vomiting before he got in again. Depones, 
That ſhe knows there was once a doſe of ſalts ſent 
from Edinburgh to Eaſtmiln for Mrs. Ogilvie's uſe; 
but never heard of any more ſalts coming into the 
family. Depones, There was no body preſent when 
the old Lady deſired her to go up ſtairs and attend 
Eaſtmiln, and keep theſe two women from him. De- 


ty on That Alexander Ogilvie, one of Eaſtmiln's 


rothers, came to Eaſtmiln upon the Tueſday fore- 
noon after his death. Depones, That when the de- 
ponent once aſked Eaſtmiln, when he was dying, If 
he did not chuſe that his wife ſhould be 2 ? 
| E 
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his anſwer'was, ** Miſs Clark, I chuſe a drink,” and . 
that either Glenkilty, or James Millam, or both, was 
preſent at this time: That what Eaſtmiln vomited | 
was much of the colour of ſqueezed eggs, or greeniſh 


yellow: That Alexander Ogilvie afurefaid. came to 
Eaſtmiln upon the Monday eight days after ſhe came F 
there; and that ſhe came on a Friday; and that he | 
ſtaid there till his ſiſter was married: That ſhe never 

heard: f any report of tht indecent familiarities be- | 
tween the pannels before ſhe came to Eaſtmiln : That | 4 
ſhe neyer knew Mrs. Ogilvie the pannel, till the de- | | 
ponent went to Eaſtmiln as aforeſaid. Depones, | 
That ſhe never had any difference with any of the {2 
family of Faſtmiln while ſhe Raid there: That ſhe : 
never heard, that Eaſtmiln had employed James Mil- | 
Jam to turn ker away from Eaftmiln, or borrow mo- a 
ney from him to give her to go away from the houſe : 1 
That after Eaſtmiln's death, ſhe got a meſſage from 
Mrs. Ogilvie the pannel, by Martha Ogilvie, Eaſt- 
miln's ſiſter, to diſmiſs from the houſe. Depones, 1 
That the conyerſation ſne had with Lieutenant Ogil- | 


vie the pannęl, about his ſending the poiſon to the 
other pannel, was at the burn-ſide, upon the eaſt ſide of 
Eaſtmila. And, upon the proſecutors interrogatory, | 
depones, That ſhe does not know that Mrs. Ogilvie | 
the pannel took any ſalts after her huſband's death, | 
Depones, That when ſhe {aw Eaſtmiln, in coming to 
his houſe, at the boat mentioned above, ſhe was in- | 
formed he was then returning from Dunſinnan. And 1 
being further interrogate, upon the part of the pan- 
nels, depones, That ſhe was informed, the drawers ö 
into which the tbings were put that Andrew Stewart j 
brought, ſtood in the Lieutenant's room. Depones, f 
'I hat;after. the pannels- were committed to priſon at . 
Forfar, ſhe the deponent went back to Eiſtmiln, and 
ſtaid for a few night: That at this time Alexander N 
Ogilvie, Eaſtmilo's brother, bad a roup of the cattle 
at Eaſlmiia. Ganſe / ientis petet. And; this js truth, 
as ſue ſnalł aa wer c GO. And! being. further inter- 
rogate, upon the part of the proſecutor, n 
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That when Mrs. Ogilvie the panne! was carried pri- 
ſoner from Eaſtmiln, Alexander Ogilvie took up 
ſome ſmall keys of hers, and aſked her, If he ſhould 
take care of them? and that ſhe anivered, She did 
not care who took care of them. Depones, upon 
recollection, That Alexander Ogilvie had the keys in 
his hands when he aſked the above queſtion : That 
Alexander Ogilvie locked ail the rooms in the houſe, 
except the laigh room ; and put the keys in a drawer 
of that laigh room, which he locked, and took the 
key with him. And this is alſo truth, as ſhe ſhall 
anſwer to God, (Signed) ANNE CLARK. 

| ALEX. BosSwELL., 


ELIZABETH STURROCK, late ſervant to the 
deceaſed Thomas Ogiivie of Eaftmiln, aged twenty- 
three years, unm tied, purged of malice and partial 
counſel, and interrogate, depones, being ſolemnly 
ſworn, lat about the end of laſt harveſt, ſhe en- 
tered as a ſervant to the deceaſed Thomas Ogilvie of 
Eaſtmila, and continued in that ſervice till the ſaid 
Thomas Ogilvie's death: That about Candlemas laſt, 
the ſaid Thomas Ogilvie was married to Mrs. Ogil- 
vie, at which time the ſaid Mrs. Ogilvie came home 
to Eaſtmiln : That much about the ſame time Lieu- 
tenant Ogilvie the paynel came likewiſe to reſide at 
Eaſtmiln, where he continued till about a fortnight 
before the ſaid Thomas Ogilvie's death: That dur- 
ing Lieutenant Ogilvie's reſidence at Eaſtmiln, ſhe 
had occaſion to obſerve too great a fondnefs betwixt 
the ſaid Lieutenant and Mrs. Ogilvie the pannels, 
which proct eded even to indecencies, ſhe having fie- 
quently- ſeen them kiſſing and hugging each other in 
and about the houſe of Eaſtmiln: That the late 
Thomas Ogilvie uſed frequently to be from home, 
particularly about his workmen : That during his ab- 


fence, ſhe has frequently obſerved the two pannels 


retire by themſelves to the upper rooms of the houſe, 
both the eaſter and weſter room, when ſhe believed 
there was nobody in theſe rooms but themſelves. De- 


pones, 
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pones, That one night about ſun-ſet, during the 
time aforeſaid, the deponent having occaſion to [peak 
to Mrs. Ogilvie the pannel, about what ale the depo- 
nent ſhould bring from Kirkton, the deponent went 
up ſtairs ro the eaſt room, where the Leutenant uſed 
to lie, to ſee for her miſtreſs : ' That ſhe found the 
door of the room open; and upon looking into the 
room, ſhe obſerved the two pannels lying in the bed 
in which Lieutenant Ogilvie uſually lay: That ſhe 
ſuſpected them to be there, by hearing them breath- 
ing: That upon diſcovering them, ſhe immediately 
turned back withour ſpeaking to them, and run down 
to the firſt flatt of the ſtair, where ſhe ſtopt, and 
called up to her miſtreſs to ſee if ſhe was in the fore- 
faid room, upon which her miſtreſs anſwered her from 
that room, as ſhe apprebended it, that ſhe was there: 
That Lieutenant Ogilvie the pannel likewiſe ſpoke to 
her from the ſame place at that time, Depones, 
That at another time, and before the time above- 
mentioned, and ſoon after Mrs. Ogilvie the pannel's 
marriage with the late Eaſtmiln, and while the late 
Eaſtmiln was at Dunſinnan, ſhe was told pretty early 
in a morning by Ann Samſon, a neighbour-ſervant, 
that ſne, Ann, believed Leutenant Ogilvie the pannel 
was gone into her miſtreſs's room: That upon this 
the deponent went up to her miſtreſs's room to ſee 
into the truth of it; and when ſhe went into the 
room, ſhe obſerved Lieutenant Ogilvie the pannel 
going from the bedſide towards the window, in his 
night gown : That ſhe is ſure her miſtreſs was then 
in bed in that room, as ſhe was not got up by that time 
in the morning, nor had ſhe come down ſtairs, nor 
was ſhe in the only other room above ſtairs, which 
the deponent immediately went and looked into. De- 
pones, That at ſeveral other times, when the depo- 
nent had occaſion to be ſitting at her wheel in the kit- 
chen, which is immediately under Mrs. Ogilvie the 
pannel's room, and where. one can eaſily hear any noiſe, 
even to a laig word, that is made in Mrs. Ogilvie's 
room, the deponent heard the feet of the two pannels 
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in the room, and ſhuffling at the fide of the bed: 
That the reaſon why ſhe believed it to be the feet of 
the pannels which ſhe heard there, was, that ſhe ſaw 
them go up together to that room juſt before ſhe 
heard the noiſe as aforeſaid. Depones, That ſhe be- 
lieves Lieutenant Ogilvie the pannel was put away 
by the late Eaſtmiln from the houſe, upon Eaſtmiln's 
ſuſpicion, that the Lieutenant was too great with Mrs. 
Ogilvie the pannel: That her rcaſon tor believing ſo 
is, that about the time Lieutenant Ogilvie went away, 
the deponent, as ſhe was going to her bed in the kit- 
chen, overheard the late Eaſtmiln, when he was going 
to bed with his wife in the room above, ſay to his wife, 
That ſhe was too great with Lieutenant Ogilvie the 
pannel; and that they were as frequent together as 
the bell was to ring on Sunday. Depones, That Ann 
Samſon was in the kitchen at the ſame time; and the 
deponent believes ſhe heard what paſſed betwixt Eaſt- 
miln and his wife, as aforeſaid, and the deponent chal- 
lenged her for liſtening. Depones, That after Lieu- 
tenant Ogilvie the pannel had left the houſe of Eaſt- 
miln, the deponent obſerved the other pannel, Mrs. 
Ogilvie, in tears and crying; upon which occaſion 
Mrs, Ogilvie ſaid to the deponent, That ſhe was 
ſorry, or grieved, Lieutenant Ogilvie had left the 
houſe. Depones, That upon the night of the day 
that Lieutenant Ogilvie left the houle, as aforeſaid, 
Mrs. Ogilvie the pannel gave the deponent a letter io 


be carried to Lieutenant Ogilvie at Little Forther, a- 


bout three miles from Eaſtmiln: That Mrs. Ogilvie 
deſired the deponent to let nobody know ſhe had 


got ſuch letter: That the deponent did not know 


what were the contents of the letter: That Mes. 
Ogilvie deſired the deponent to tell Lieutenant Ogil- 
vie, that the had been bad ſince he went away; and 
that her huſband was not owning her : That ſhe de- 
livered the letter accordingly to Lieutenant Ogilvie 
at the water-ſide near Little Forther : That the Lieu- 
tenant, in anſwer, bid the deponent tell Mrs. Ogil- 
vie, that he was very well; and that ſhe 8 
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keep up a good heart; and that he was fo go to 
Baron Reid's. Depones, That afterwards Mrs. Ogil- 
vie the pannel gave her another letter to carry to 
Li-uienant Ogilvie at Glenkilry, and to deliver ig pri- 
vately, which the deponent carried accordingly ; and 
ſhe received an anſwer in writing from the Lieutenant 
to Mrs. Ogilvie, which the Lieutenant likewiſe de- 
ſired her to deliver privately ; and ſte did ſo. De- 
pones, That upon another time, being the Tueſday 
immediately before the late Eaſtmiln's death, Mrs. 
Ogilvie the pannel ſent the deponent with another 
letter to Licutenent Ogilvie at Alyth, likewiſe with 
orders to deliver it privatcly. Depones, That ſhe 
delivered the leiter ro Lieutenant Ogilvie accord- 
mgly, and then went and did ſome other buſineſs 
in the town of Alyth, and returned and received 
an anſwer from Lieutenant Ogilvie to the laſt men- 
tioned letter, which he deſired her to take. care of 
and deliver privately ; when he likewiſe told her, 
that he had a packet of linens lying at a houſe near 
by, and a leter with them, which the Lieutenant 
deſired the deponent to call for and take to Eaſtmiln 
with her: That the deponent returned ſtreight to Eaſt- 


mila with the Lieutenant's anſwer; and Mrs. Ogilvie 


not being then at home, the deponent went and fetch- 
ed a bundle of linens, and the other letter, all which 
the delivered to Mrs. Ogilvie at the fame time. De- 
pones, That the anſwer ſhe received laſt from the 
Lieutenant, as aforefaid, was a large thick letter, big- 
ger than a ſheet of paper; but ſhe did not think there 
was any thing in it but paprr. D-pones, That 
Eaſtmiln appeared to be in his ordinary health upon 
the Tueſday before he died, and that he ufually had 
very good health, the deponent having never known 
him to be in bad health whilc ſhe was in his ſervice : 
That upon the Wedneſday before his death, he was 
hkewiſ- in good health: That upon the Thurſday 
morning upon which he died, the deponent knew lit- 
tlie about Eaſtmiln, as ſhe herſelf was confined to 


bed by ſickneſs, except that ſhe heard that Eaſtmiln 
8 had 
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had been taken ill: That Mrs. Ogilvie the pannel 
came into the Kitchen where the deponent was lying, 
and told the deponent in a low voice, or a whiſper, 
that ſhe, Mrs. Ogilvie, had given the Laird his break- 
faſt that morning, and ſhe defired the deponent to 
fay, that ſhe had likewiſe got her breakfaſt, altho' 
the deponent had then got none: That ſome time 


_ thereafter Mrs. Ogilvie ſent Ann Samſon with ſome 


tea to the deponent in a bowl; which the deponent 
drunk : That the deponent commonly got tea in the 
morning when ſhe was indifpoſed. Depones, Thar 
after the deponent had got out of bed on the ſaid 
Thurſday morning, and before ſhe got the tea as 
aforeſaid, ſhe obſerved the late Eaſtmiln come in at 
the outer door, and come forward to the kitchen 
where the deponent was: That he was then very ill, 
and vomited much: That, at this time, ſhe believes the 
reſt of the family were at their breakfaſt, Mrs. Ogil- 
vie the pannel having come into the kitchen for ſome 
cream to the tea. Depones, That Mrs. Ogilvie, ſee- 
ig Eaſtmiin fo ill, deſired him to go up to his bed, 
which he did, and the deponent helped him to go 
up ſtairs and to throw off his cloaths : That after he 
had been a little while in bed, he ſaid, he thought 
himſelf ſome eaſier. But depones, That in a ſhore 
time he turned very ill again, fell a vomiting and 
purging, and complained of every part of his body; 
ſaid, his heart was broken or riven, and he toſſed very 
much. Depones, That Eaſtmiln, during his illneſs, 
called frequently for cold water, and drank often of 
it. Depones, That about ten or eleven o'clock that 
forenoon, when old Lady Eaſtmiln, Andrew Stewart, 
and the deponent, were i the room together attending 
the late Eaſtmiln, Eaſtmiln ſaid, in the deponent's 
hearing, That he was poiſoned, and that Woman had 
done it, Depones, That, by that woman, the deponent 
underſtood Eaftmiln meant his wife: That the old 
Lady ſeemed to underſtand it in the ſame way, and 


feproved her ſon Eaſtmiln for ſaying ſo. To which 


Eaſtmiln anſwered, That it was very true, and his 
7 death 
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death lay at her door. Depones, That upon the day 
Eaſtmiln was ill, as aforeſaid, Mrs. Ogilvie the pan- 
nel came pretty often up to his room to ſee him in 
the forenoon; but ſhe did not come near him at all 
in the afternoon ; and that, in the afternoon, Mrs. 
Ahne Clark, who fat cloſe by Eaſtmiln, deſired the 
deponent to go down and tell Mrs. Ogilvie the pan- 
nel to come up and ſee her huſband. Upon which 
Eaſtmiln himſelf ſaid, No! no! I do not want her: 
That Anne Clark told the deponent, ſhe might go 
down and bid her come up for all that : That the de- 
ee accordingly went and told Mrs. Ogilvie ; but 

rs. Ogilvie refuſed to come up, ſaying, She did not 
like to ſee dying people. Depones, That, during 
her huſband's illneſs, Mrs. Ogilvie did not chuſe that 
the people in the neighbourhood that came to ſee him, 
ſhould get acceſs to his room, for fear of diſturbing 
him : That the deponent went and brought the precen- 
tor in the afternoon, or rather about dinner- time, when 
the precentor went and prayed by Eaſtmiln; Mrs. 
Ogilvie, who had ſent the deponent for the precentor, 
went up ſtairs with him to Eaſtmiln's room. De- 
pones, That Mrs. Ogilvie was not very dull, or ſhew- 
ed great marks of grief upon her huſband's death, 
till Alexander Ogilvie, Eaſtmiln's brother, the doc- 
tor, came to the houſe upon the Tueſday thereafter ; 
when Mrs. Ogilvie having ordered the deponent to 
deſire Alexander Ogilvie to ſpeak with her, and he 
having refuſed to do fo, Mrs. Ogilvie fell a crying, 
and wringing her hands, throwing herſelf back upon 
the bed, and ſaying, What could be the meaning of 
this? Depones, That Alexander Ogilvie ſtopped the 
burial, and ſent for Doctor Ogilvie of Forfar, and 
Doctor Ramſay, and Doctor Meik of Alyth, to in- 
ſpect the dead body of his brother: That, at this time, 
Mrs. Ogilvie behaved very ill, weeping and crying, 
and wringing her hands, and tearing herſelf; but the 
deponent docs not know the cauſe of this behaviour. 
Depones, That Lieutenant Ogilvie, at the time of his 
brother Eaſtmiln's death, lived at Glenkilry's houſe | 
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and Glenkilry having been at Eaſtmiln when Thomas 


Ogilvie died, he went home and deſired Lieutenant 
Ogilvie to go to Eaſtmiln upon that event: That 
Lieutenant Ogilvie came to Eaſtmiln next morning, 
and the deponent ſecing him approach the houle, told 
Mrs. Ogilvie that he was coming. Upon which Mrs. 
Ogilvie went out, and deſired the deponent to tell Lieu- 
tenant Ogilvie to ſpeak to her in the ſtable : That the 
deponent weat accordingly and delivered the meſſage 
to Lieutenant Ogilvie, who was then walking with 
Doctor Meik, and the Lieutenant went to Mrs. Ogil- 
vie in the ſtable, as deſired. Deponts, That after 
the late Eaſtmiln's death, and after Mrs. Ogilvie 
heard the Sheriff of Forfar was coming to examine 
them at Eaſtmiln, Mrs. Ogilvie deſired the deponent 
to ſay to the Sheriff, that the deponent had ſeen Mrs, 
Ogilvie mix up the bowl of tea, which ſhe, Mrs. 
Ogilvie, had given her huſband the morning of the 
day on which he died ; and that the deponent had 
drunk ſome of it before Eaſtmiln taſted it; and that 
ſhe likewiſe drank off what Eaſtmiln left of it; ſhe 
likewiſe particularly deſired the deponent to ſay, That 
the deponent was in the cloſet with her, Mrs. Ogilvie, 
when ſhe mixed up the bowl of tea; and that ſhe, 
Mrs. Ogilvie, gave her huſband ſome ſhort-bread 
with it: That Mrs. Ogilvie told the deponent, that 
if the deponent would ſay, as thus directed, ſhe 
would ſtand by the deponent, that no harm ſhould 
happen to ber: That the deponent ſhould go with 
her where-ever ſhe went; and while ſhe, Mrs. Ogil - 
vie, had a halfpenny, ſhe ſhould have the half of it. 
Depones, That Mrs. Ogilvie ſpoke to the deponent 
in this manner ſeveral times: That Lieutenant Ogil- 
vie was preſent upon theſe occaſions, heard what Mrs. 
Ogilvie deſired the deponent to ſay, and he himſelf 
deſired the deponent to ſay as Mrs. Ogilvie directed 
her. Depones, That ſome time before Eaſtmiln's 
death, the deponent knows Mrs, Ogilvie took a doſe 
of ſalts, the deponent having got a part of them: 
That ſhe never knew Mrs. Ogilvie taking, ſalts — 
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that time. Depones, That before Faſtmiln's mars 
rage, ſhe lay in the laigh room with old Mrs. Ogilvie 
and her daughter: That after the marriage, ſhe con- 
tinued to lie with the old Lady, till Anne Clark came 
t) Eaſtmilm: That after that, Anne Clark lay with 
the old Lady, and the deponent lay in the kitchen with 
Katharine Campbell : That at this time, Anne Sam- 
ſon lay in an out- houſe till Katharine Campbell went 
away. Depones, being interrogate for the pannels, 
That what ſhe has above deponed concerning the pan- 
nels kiſſing and hugging one another, happened at 
different times, ſometimes when they were by them- 
ſelves, and at other times when they were in company 
with others. Depones, That when ſhe ſaw the Cap- 
tain in Mrs. Ogilvic's room, in his night-gown as above, 
the door was in part open, fo that ſhe could ſee into it; 
and that ſhe did not go into the room, And being inter- 
rogate for the pannels, What number of perſons, not 
of the family, got acceſs to the room in which Eaſtmiln 
was, aiter his being taken ill as above? depones, That, 
to the belt of her remembrance, the perſons who got ac- 
ceſs, were, Mr. Spalding of Glenkilrie, William Fro- 
iter, Anne Frofter, James Millam, and David Wat- 
ſon : I hat James Millam, William Froſter, and Anne 
Froſter, were brought in by the deponent, without the 
knowledge of Mrs. Ogilvie. Depones, That ſhe did 
not hear Alexander Ogilvie give orders to the perſons 
who were ſent for the doctors, to inſpect Eaſtmiln's 
body; but ſhe afterwards heard of it from the perſons 
who had' been ſent, and who on that account had 
come to get meat in the family ; but that ſhe the de- 
ponent was forbid by Mrs. Ogilvie to give them meat. 
Depones, That when the deponent was firſt brought to 
town, ſhe was lodged, for about the ſpace of twenty days; 
m the houſe of one Mr. Gardiner at the head of the 
Cowgate, by Mr. Muriſon the macer : That ſrom 
chence ſhe was carried to the Caſtle of Edinburgh, 
where ſhe has remained fince that time : That the de- 
ponent, Anne Clark, Anne Samſon, and Katharine 
Campbell, were lodged in the ſame room till. Thurſ- 
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day, or Friday laſt, when Anne Clark was put into 
another room in the Caſtle, where ſhe remained a day 
and a night, and was thereafter put into the room with 
the deponent, and the other perſons above mentioned. 
Depones, That while the deponent, and the other per- 
ſons above mentioned, were at the houſe of one Gar- 
diner and in the Caſtle, they had ſome, tho' not much, 
converſation upon the ſubject of this trial; but that in 
theſe converſations, all of them declared, that they 
conſidered it as their duty to tell nothing but the 
truth. Depones, That upon the morning of the day 
after Eaſtmiln's death, Anne Sampſon told Mrs. 
Stewart, Eaſtmiln's ſiſter, in preſence of the depo- 
nent, that the bowl out of which Eaſtmiln was ſaid 
to have drunk the poiſon the day before, was below a 
preſs in the kitchen: That the deponent having taken 
our the bowl, obſerved ſomething greaſy in the bot- 
tom of it, and intending to try if there was any thing 
poiſonous in the greaſe, ſhe put ſome broath into the 
bowl, and gave it to a dog, who eat it up; but was 
nothing the worſe of it: That the deponent made this 
experiment of her own accord, and not on the ſug- 
geſtion or deſire of any other perſon whatſomever. 
And depones, That Anne Samplon has often told the 
deponent, that ſhe had filled the ſaid bowl with water 
and offered it to Eaſtmiln, that day on which he died; 
but that he had refuſed to drink out of it, damning 
the bowl, and ſaying he had already got his death out 
of it. Cauſa ſcienliæ patet. And this is truth, as ſhe 
ſhall anſwer to God. And being further interrogate, 
depones, That while the deponent was in Eaſtmiln's 
ſervice, ſhe never heard of his being troubled with 
vomitings, purgings, or cholicks before that day on 
which he died; and that ſhe never knew of his be- 
ing indiſpoſed, except by ſlight colds. Depones, 
That when Lieutenant Ogilvie went into the ſtable 
where Mrs, Ogilvie was, as has been above deponed, 
he did not remain there above four or five minutes. 
And this is alſo truth, as ſhe ſhall anſwer to God: 
And depones ſhe cannot write. 
(Signed) Arp. PRINGLE. 
F 2 ANNE, 
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ANNE SAMPSON, late ſcrvant to the deceaſed 


Thomas Ogilvie of Eaſtmiln, aged nineteen years, 


- unmarried, purged of malice and partial counſel. 


ſworn, and interrogate, depones, That ſhe entered 
ſervant to the family of Ealtmiln Whitſunday was 


a year: That after being ſome time abſent, ſhe 
returned a few days before Miſs Clark came to the 


houſe: That after her return, ſhe had more than once 


occaſion to obſerve Mrs, Ogilvie and Lieutenant Ogil- 
vie kiſſing one another; particularly once in the 
kirchen before the deponent and another ſervant- 
maid : That ſhe has feen them embrace and hugg one 
another : That when the Laird was out of the houſe, 
ſhe has known them retire to a room by themſelves, 
but not ſtaying above an hour at a time. Depones, 
That one morning when the Laird was at Dunlinoan, 
ſhe heard the two pannels ſpeaking together in bed in 
the room above : That ſhe was in the kitchen, the 
cieling of which is not plaiſtercd, and where the could 
hear the loweſt voice in the room above : That upon 
this ſhe deſired her fellow- ſervant Eliſabeth Sturrock 
to go up ſtairs and fee what was going on ; and that 
Eliſabeth, upon her return, told the deponent that the 
Lieutenant had got out of the bed before ſhe was got 
to the door; and that ſhe ſaw him going from the bed 
towards the window in his night-gown. Depones, 
T hat this was about ſun-riſing. Depones, That the 
Lieutenant left the houſe a fortnight before his bro- 
ther's death; and, before that time, the deponent be- 
ing in the kitchen with her fellow-ſervants, Elifabeth 
Sturrock and Annie Robertſon, they all heard the 
Laird and Lady talking together in bed in the room 
above: That the talking begun with the Lady's ſcold- 
ing her huſband ; upon which the Laird bad her hold 
her tongue, for that ſhe and the Lieutenant were 2s 
common as the bell that rings on Sa bath. Depones, 
That the morning the Lieutenant left the houſe, ſhe 
ſaw Mrs. Ogilvie weeping : That this was before he 
went away; and that ſhe ſaw her alſo weep after he 
went away, Depones, That Eaſtmiln was a healthy 
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man; and that, before the day he died, ſhe never 
heard him complain, if it was not ſometimes of an 
headach; and that the night before he died, he was 
in health, ſo far as ſhe knows. Depones, That the 
night before her maſter died, ſhe ſaw Andrew Stewart 
in the houſe of Eaſtmiln ; and that ſhe was told by 
Eliſabeth Sturrock and Miſs Clark, the night there- 
after, that the ſaid Andrew Stewart had retired wich 
Mrs. Ogilvie into a private room. Depones, That 
the morning of the day her maſter died, breakfaſt was 
ready betwixt eight and nine, a little ſooner than or- 


dinary: That ſhe ſaw her miſtreſs make up the bowl 


of tea in preſence of her mother-in-law and Mils 


Clark, for Andrew Stewart was not then up: That 


ſhe followed her miſtreſs up ſtairs, wanting ſome beef 
out of the beef-ſtand, and ſaw her go into a cloſet ad- 
joining her maſter's room: That the deponent fol- 
lowed her into the cloſet, demanding the beef; but 
that her miſtreſs bad her go down ſtairs, as ſhe was 
not ready yet; and that ſhe was always wanting ſome- 
thing; and that Mrs. Ogilvie appeared to be in a paſ- 
ſion at her: That her maſter was at that time in bed; 


and that, when the deponent was in the cloſet, ſhe 


ſlaw Mrs. Ogilvie ſtirring about the tea with her face 
to the door; and that, upon what her miltrels ſaid to 
her above, ſhe went our of the cloſet down to the 
kitchen; but that ſhe did not fee her miſtreſs, when 
in the cloſet, put any thing into the tea. Depones, 


That at this time ſh: ſa» Alexander Lindlay, a ſer- 
vant- lad in the houſe, ſtanding upon the ſtair-head, 


near the cloſet- door, at the time her miſtreſs was in 
the cloſer, Depones, That her maſter got up between 
nine and ten, and firſt went to the ſtables to ſee his 
horſes fed, and then to the Shilling-hill, where he 
converſed with ſome of his tenants: That, in his re- 
turning towards the houſe, ſhe faw him vomiting, and 
Nil more when he came into the kitchen; and that, 
when he was there, Mrs. Ogilvie came into the kitchen 


and ordered Eliſabeth Sturrock to help him up ſtairs, 


and followed him herſelf. Depones, That ſome time 
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thereafter ſne was ordered to carry up ſome clean wa- 
ter for her maſter for drinking, which ſhe did in the 
ſame bowl that he got his tea in from Mrs. Ogilvie; 
but that ſhe firſt ſynded the bowl with ſome water: 
That ſhe went up ſtairs with the bowl into her maſter's 
room, and found him in bed; but that, upon ſeeing 
the bowl, he cried, ** Damn that bowl, for I have got 
* my death in it already,” and bid her, at the ſame 
time, carry it down ſtairs out of his ſight; and that 
ſhe carried up water to him in the tea-kettle, which 
he drunk of. Depones, That the reaſon for her ſynd- 
ing the bowl was, That it appeared to be greaſy and 
white; and that ſhe knew the bowl to be the ſame as 
above, becauſe Mrs. Ogilvie, after giving her maſter 
his tea, came down ſtairs with it ard ſet it down in 
the kitchen on the foreſide of the preſs. Depones, 
That, after ſynding the bowl, as aforeſaid, the greaſe 
did not come wholly out of it. Depones, That the 
day her maſter died, about mid-day, ſhe was ſent by 
Mrs. Ogilvie two miles to clip ſome ſhzep. Depones, 
That Mrs. Ogilvie frequently went to fee how her 
huſband was in the forenoon, but not once in the af- 
ternoon; and that, when the deponent was going up 
ſtairs to ſee him between twelve and one o'clock, ſhe 
was turned back by Mrs. Ogilvie. Being interrogate 
on behalf of the pannels, depones, That when Mrs. 
Ogilvie made up the bowl of tea in the breakfaſting 
room as aforeſaid, the deponent ſaw her put in milk 
and ſugar ; but whether ſhe put in any honey, the de- 
ponent does not perfectly remember, nor whether ſhe 
ſaw any honey upon the table. Depones, That the 
family ſeldom breakfaſted without honey; but that 
the day deponed upon, ſhe rather thinks there was 
none; becauſe, ſhe believes, at that time the houſe was 
out of honey. And being further interrogate in be- 
half of the pannels, depones, That, at the time de- 
poned upon, when ſhe carried up the freſh water to 
her maſter to drink, ſhe ſynded the bowl with water, 
and not with broath out of the pot. Depones, That 
the next day thereafter, the bowl was ſynded with 
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broath out of the pot, and given to a dog and that 
it was the deponent that did ſo by tie direction of 
Elifabeth Sturrock ; and that Eliſabeth Sturrock gave 
her no reaſon for doing fo. Further depones, I hat 
ſhe took the bowl for carrying water to her maſter, 
becauſe it was at hand; and that ſhe had no notion ar 
that time of her maſter being poiſoned, nor till after 
his death. Being interrogate in behalf cf the pannels, 
When ſhe returned from the ſheep clipping ? depones, 
That it was about nine at night. Upon which, being 


again interrogate, How ſhe came to depone as above, 


That Mrs. Ogilvie did not once viſit her huſband in 
the afternoon ? anſwers, That was becauſe ſhe was 
told ſo by the other ſervants, who added, That ker 
maſter did not want Mrs. Ogilvie up for fear of doing 
her harm. Depones, That after ſhe ſaw her miſtreſs 
make up the bowl of tea in the breakfaſting parlour, 
as aforeſaid, ſhe went in:o the kitchen and made up 
the fire, before ſhe followed her miſtreſs to the cloſer, 
as above deponed to. Cauſa ſcientiæ ateti. And this 


is truth, as ſhe ſhall anſwer to God. 
(Signed) HENRY Hou. 


ANDREW STEWART merchant in Alyth, aged 
thirty, married, purged of malice and partial coun- 
ſel, ſworn, and interrogate, depanes, That upon the 
evening before Mr. Ogilvie of Eaſtmiln died, being 
a Wedneſday, the deponent was at the houſe of Eaſt- 
miln, when, upon his coming into the houſe, Mr. 
Ogilvie told him, that he had forbid his brother, the 
Captain, the houſe, on account of ſuſpicions he had, 
that his wife was too much taken up in doing things 
for his brother the captain, and not for himſelf ; and 
that, at the ſame time, he mentioned ſome differences 
he had with his brother concerning money- matters. 
Depones, That on the Monday before Eaſtmiln, the 
deponent's brother-in-law, died, Lieutenant Ogilvie 
(who is above deſigned Captain), came to the depo- 
nent's houſe in Alyth on horſeback; and that the horſe 
he rode belonged to Mr. Ogilv.e of Eaſtmiln, De- 
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pones, That, on the day thereafter, being the Tueſ- 
day, Eliſabeth Sturrock, a former witneſs, came to 
the deponent's houſe, and bought ſome things for the 
family of Eaſtmiln: That he does not know that ſhe 
brought with her any letter for Lieutenant Ogilvie 3 
nor does he know if Licutenant-Ogjilvie gave her any 
letter for Mrs. Ogilvie the pannel. But depones; 
That he did that day inform Licutenant Ogilvie, that 
he, the deponent, was to be at Eaſtmiln next Day. 
Depones, That, upon the day thereafter, he accord- 
ingly went to Eaſtmiln, and before he went off, Lieu- 
tenant Ogilvie delivered to the deponent a ſmall phial 
glaſs containing ſomething liquid, which he ſaid was 
laudanum; and alſo a ſmall paper-packet, which he 
aid contained ſalts; and that the morning of the day 
preceding, the deponent ſaw the Lieutenant working 
among ſome ſalts, at leaſt, which appeared to the 
deponent to be ſalts, which were in a cheſt: belonging 
to the Lieutenant: That the phial glaſs was round, 
and knows that there was another phial glaſs im bis 
own houſe which was ſquare : That he is poſitive, as 
he has already deponcd, that one phial glaſs was de- 
livered to him by the Lieutenant; and cannot ſay, 
'wi h certainty, that two might not have been delivered 
to him by the Lieutenant; but rather thinks he got 
only one; and that at the time when the above par- 
ticulars were delivered to the deponent, the Lieute- 
nant deſired him to deliver them privately into Mrs. 
Ogilvie's own hand: That he did not ſce the packet 
made up, nor did he open it to ſee what it contained. 
'Depores, That, on the foreſaid packet, there was a 
letter directed for Mrs. Ogilvie of Eaſtmiln, which 
letter wa; ſealed both with Wax and a wafer; and that 
round the packet there was a looſe paper of directions, 
in what manner the laudanum was to be uſed. De- 
pones, That when he came to Eaſtmiln in the Wed- 
nt {ay afternoon, he was carried into a room where 
ol Lady Eaſtmiln was; and that, within a*fhort time 
"thereafter, Mrs. Ogilvie the pannel and Miſs Clark 
me into the room That, at the- deſire of Mrs. 
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Ogilvie, he followed her up to the eaſter room, where 
Mrs. Ogilvie having aſked him, If he had brought 
any word to her from the Lieutenant? he delivered 
to her the ſeveral particulars above mentioned, which 
the deponent ſaw her immediately put into a drawer 
in the room: That he did not ſee her read the letter 
at that time ; but that ſhe put the whole together into 
the drawer : Thar, foon thereafter, Miſs Clark aſked 
the deponent, What he had brought with him from 
the Lieutenant to Mrs. Ogilvie ? or if he had brought 
any thing with him? he at firſt ſaid he had brought 
nothing ; bur, n Miſs Clark's preſſing him with 
great earneſtneſs, he at laſt informed her of the par- 
ticulars he had brought: That, upon this, Miſs 


Clark ſaid, that ſhe was afraid Mrs. Ogilvie might 


T 
poiſon her hufband. Depones, That ſoon thereafter 
Miſs Clark, in preſence of the deponent and the old 


Lady, defired Eaſtmiln not to take any thing out of 
his wife's hand, except at the table. To which he 


anſwered, that he would not : That the old Lady 
joined with Miſs Clark in defiring Eaſtmiln to take 
nothing out of his wifes hand ; but that the deponent 
was at that time very much diſpleaſed with both, as 


he then had no ſuſpicion that Mrs. Ogilvie had any 


deſign againſt the life of her huſband. Depones, 
That that ſame night he heard Mrs. Ogilvie ſay, that 
ſhe lived a moſt unhappy life with her huſband : 


That the wiſhed him dead; or, if that could not be, 


ſhe wiſhed herſelf dead. Depones, That the deponent 
ſupped with Eaſtmiln and the reſt of the family that 
night : That he then appeared to be in his ordinary 
ſtate of health; but that ſome times before, that ſame 
night, he told the deponent and the reſt of the com- 
pany then at the Kirkton, that he had ſwarfed or 
Yainted on the hill; that, for that reaſon, he could 
drink no ale: That, upon this, they called for a 
-dram, which he took, and thereafrer ſeemed hearty, 
ard in good ſpirits ; and Eaſtmiln then ſaid, that the 
ſwarf had happened to him on the hill that fame day. 
Depones, That that night the deponent told, that he 


intended 
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antended to go oft from Eaſtmiln early next day, which 
Occaſioned their getting breakfaſt more early than 
uſual : That Eaſtmilu did not breakfaſt along with 
the family, the only perſons preſent at breakfaſt be- 
ing Mrs. Ogilvies elder and younger, Mis Clark and 
the deponent being then only preſent : 1 hat the de- 
ponent ſaw Mrs. Ogilvie making a bowl of tea, by 
filling it out of the tea-pot, and putting ſugar and 
milk in it; and that ſhe ſaid, in preſence of the com- 
pany, that ſhe was to give it to her huſband, who was 
then in bed; and that the deponent ſaw her go out of 


the room with the bowl in her hand: That, about 


an hour and a half after they had begun to breakfaſt, 
they were told that Eaſtmiln had been ſuddenly taken 
all; upon which Miſs Clark immediately run up to 


the room in which he was, and ſoon thereafter re- 


turned weeping, and told them, that Eaſtmiln had 
got a bad breakfaſt. Depones, That the deponent 
immediately run up ſtairs, where he found Eaſtmiln 
vomiting and purging violently : That he heard him 
ſay that he was all wrong within; and that he had 
got what would do his turn: That Eaſtmiln called 
very much for drink: That they offered him milk; 
but that he would drink nothing but water: That he 
complained much that he was burning within. De- 
pones, That he propoſed to Mrs. Ogilvie that a ſur- 
geon ſhould be called to his aſſiſtance, to which ſhe 
would not agree, ſaying, that he would be better: 


And upon the deponent's renewing this propoſal, ſhe 


ſaid, She would not for any money that a ſurgeon 
ſhould be called, as the conſequence of this would be, 
to give her a bad name from what Miſs Clark had 
ſaid of her: That, upon this, the deponent told Mrs. 
Ogilvie, That Mr. Meik, ſurgeon in Alyth, whom 
the deponent had recommended, was a diſcreet per- 
ſon : That he would come; and that. he would tell 
none but her what. he thought of him : That, upon 
this, the deponent left her, ſhe having previouſly 
agreed that Mr. Meik ſhould come : That the depo- 
nent thereafter ſet out on his journey; but, before he 


had 
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had got far from the houſe, one of the girls, whoſe 
name he thinks was Robertſon, came up to him, and 
deſired that Mr. Meik might be ſent with all haſte : 
That after ſupper, the deponent had a converſation 
with Miſs Clark concerning the ſuſpicions ſhe had of 
Mrs. Ogilvie's intentions againſt her huſband, in which 
the deponent propoled, that they ſhould either take 
Mrs. Ogilvie's keys out of her pocket, or break open 
her drawers at the back, in order that they might ſa- 
tisfy themſelves, if the particulars brought by the de- 
ponent were poiſon or not; and that this was the only 
method by which miſchief would be prevented : That 
Miſs Clark did not ſeem to agree to cither of theſe 
propoſals, and the deponent himſelf had at that time 
no ſuſpicion, that there was any foundation for Miſs 
Clark's fears; and the deponent was confirmed in this 
opinion from his having been told, by the old Lady, 
that ſhe had gone up to the room- door, after her ſon 
and daughter-in-law were in bed; and that there was 
then more kindneſs between them than uſual. De- 
pones, That his wife had frequently told him, before 
the death of Eaſtmiln, that he was a tender man; but 
that he never heard of his having been troubled with 
violent vomitings, or purgings, before the day on 
which he died: That he had the appearance of a 
tender man; and that the deponent has heard his wife 
ſay, that he would not be a long liver. Depones, 
That at the converſation above mentioned at Kirkton, 
he heard Eaſtmiln ſay, that he had been ill of a cough 
and fore breaſt ; and that for ſome time paſt, he had 
been thinking of writing to Doctor Ogilvie at Forfar, 
to ſend him ſome things : That the deponent laughed 
at him for talking in that manner, and bid him take 
a dram. Depones, That the drawer into which Mrs. 
Ogilvie put the parciculars delivered to her by the 
deponent, ſtood in that room in which the deponent 
ſept that night. Depones, that at the time when 
Alexander Ogilvie the deponent's brother-in-law ar- 
reſted the - corpſe, the deponent adviſed Lieutenant 
Ogilvie to make his eſcape, if guilty ; to which he an- 
VVV | ſwered, 


[ 76 ) 

ſwered, That God and his own conſcience knew that 
he was innocent. Depones, That the two pannels 
lived at the houſe of Eaſtmiln, from t! 1e time of 
Eaſtmiln's burial to the time that Mrs. Ogitvie was 
apprehended; and that for ſome tirne atter the pannels 
continued to live there; but how long he cannot lay, 
Depones, That Mrs, Ogilvie had been blooded the 
day before Eaſtmiln's death, or the day before that; 
and that ſhe had been ill, and taking drugs for ſome 
time before, as the deponent had heard. Cauſe 
ſcientiæ patet. And this is truth, as he ſhall anſwer 
to God. And at reading over the oath, depones, 
That at the time when Lieutenant Ogilvie delivered 
the particulars above mentioned to the deponent, he 
deſired him to put them into Mrs. Ogilvie's own 
hand: but did not mention the words privately, or by 
herſelf; and that his reaſon for denying at firſt to 
Anne Clark, that he had brought any parcel from 
Lieutenant Ogilvie, was, becaule he conſidered Miſs 
Clark as a perſon given to raiſe diſſention in families; 
and becauſe, that he had been deſired by. the Lieute- 
nant to put the particulars into Mrs. Ogilvie's own 
hand. And this 1 is alſo truth. 

(Signed) Ax p. STEWART. 

Gro. Brown. ' 


JAMES CARNEGIE ſurgeon in Brechin, mar- 
ried, aged about forty and upwards, being ſolemnly 
ſworn, purged of malice and partial counſel, depones, 

That in the end of May laft, he got a meſſage from 
Lieutenant Ogilvie the pannel, with whom he is ac- 
quainted, defiring him to meet him at Colin Smith's 

vintner in Brechin: That the deponent having gone 
there, found him in company with one Lieutenant 
Campbell of the ſame regiment, and one Mr. Dick- 
ſon: That Lieutenant Ogilvie took the deponent 
aſide, and told him, that he was troubled with gripes, 
and wanted to buy ſome laudanum from him, and at 
the ſame time told him he wanted -to buy ſome arſe- 


nick, in order to deſtroy ſome dogs that ſpoiled the 
; gime: 
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game: That the deponent told him, that he was un- 
certain whether he could furniſh him with theſe things 
or not; but that he ſhould look when he went home; 
That the deponent, when he went home, found he 
had fome of both, and put up a ſmall phial glaſs of 
laudanum, and betwixt half an ounce and an ounce 
of arfenick, both which he delivered next day to the 
Lieutenant, after the deponent had dined with him 
and Lieutenant Campbell next day in Smith's : That 
Lieutenant Ogilvie took the deponent into another 
room, away from Lieutenant Campbell, when he was 
to receive the laudanum and the arſenick, and there 
the deponent delivered them to him : That the price 
of both was a ſhilling : That the arſenick was pulve- 
rized ; and Lieutenant Ogilvie having aſked how to 
prepare it, the deponent gave him directions. De- 
pones, T hat he had fold of the fame arſenick formerly 
to people for poiſoning of rats, and heard that it had the 
deſired effect. Depones, That he has been accuſtomed, 
when he fold arſenick, to take receipts from low peo- 
ple who bought it, but never from gentlemen, and 
as the deponent knew Lieutenant Ogilvie, and had a 
good opinion of him, the deponent did not aſk a re- 
ceipt from him, although, when the Lieutenant ſpoke 
about it firſt, the deponent ſaid to him, We ule to 
take a receipt for arſenick: That the Lieutenant 
anſwered, ** See firſt if you have it,” adding at the 
ſame time, Very good.” Depones, That he got 
his arſenick from a druggiſt in Dundee; but how long 
ago he cannot fay, there being a ſmall demand for 
arſenick at any time. Cauſa ſcientiæ patet, And all 
this is truth, as he ſhall anſwer to God. Depones, 
That he wrapt it up in the form of a penny-worth of 
ſnuff under three paper covers. Depones, That the arſe- 
nick which he fold as above was white arſenick. 
Depones, That he cannot take upon him to ſay, from 
looking at arſenick, whether it be arſenick or not; 
nor can he ſay from the taſte, for he never taſted it; 
but that he bought this as arſenick, had the name 


marked upon it upon the package, and heard from 
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thofe he ſold it to that it had killed rats, 4s above 
mentioned, Depones, upon a further interrogatory, 
That he heard of Mr. Ogilvie of Eaſtmilu's death 
after the time that he ſold the arſcnick to the Lieute- 
nant, Cauſa ſcientiæ patet. And this is alſo truth, as 
he ſhall anſwer to God. (ſigned) Ja. CA RNEOGIE. 

ALEX, BOSWELL. 


Lieutenant GEORGE CAMPBELL, of the late 
eighty ninth regiment, unmarried, aged about twenty- 
two, being ſolemnly ſworn, purged of malice, par- 
tial counſel, and interrogate, - depones, That he has 
known Lieutenant Ogilvie the pannel theſe five years 
Paſt : That in the beginning of June laſt, as he 
thinks, the pannel called for the deponent at Phin- 
| haven, and deſired him to go along with him to 
Brechin, becauſe he wanted to ſce his old landlord 
William Finlay vintner there : That they accordingly 
went to Brechin, and put up at Colin Smith's vintner, 
and the pannel called for James Carnegie ſurgeon 
there, but had no converſation at that time apart 
from the deponent; the pannel invited Mr. Carnegie 
to dinner, after he and the deponent ſhould return 
from the fiſhing, which they were going to next day. 
And accordingly he came to dinner, and the pannel 
and Mr. Carnegie went out after dinner to another 
room, and had ſome private converſation for ſome 
few minutes, and then returned back to the deponent 
and the deponent and the pannel went to Phinhaven 
that night, it being Friday's night, and he ſtaid with 
the deponent Saturday and Sunday nights, and left 
him on Monday, and on the Saturday after, the de- 
ponent heard of Mr. Ogilvie of Eattmiln's death. 
Cauſa ſcientiæ patet. And this is truth, as he ſhall 
anſwer to God. (Signed) Geo. CAM BELL. 
| James FERGUSON, 


PATRICK DICKSON merchant in Brechin, mar- 
ried, aged ſixty and upwards, being ſolemnly ſworn, 
purged of malice and partial council, examined, and 
: interrogate, 


E 

Hterrogate, depones, That when the pannel Mr. 
Ogilvie was in priſon at Forfar, the deponent went to 
viſit him, and he deſired the deponent to go to James 
Carnegie ſurgeon in Brechin, and talk to him, that 
he might not be impoſed on by any body; and the 
deponent accordingly went and converſed with Mr. 
Carnegie, who informed him, tbat he had ſold the 
pannel ſome landanum and ſome arſenick, for both 
which he received a ſhilling; and the deponent re- 
turned to Forfar and communicated to the pannel 
what Mr. Carnegie had ſaid; upon which the pannel 
ſeemed to be under ſome concern, and ſeemed deſir- 
ous to ſpeak with Mr. Carnegie, without either con- 
feſling or denying to the deponent that he had bought 
the arſenick, for he had only acknowledged buying 
the laudanum on the Saturday before, when the de- 
ponent had been with him in priſon; and the deponent 
told him that he had ſome buſineſs on hand which 
hindered him to ſend Mr. Carnegie to him; and the 
pannel deſired the deponent to tell the Sheriff that he 
wanted to ſee him, to amend ſomething in his decla- 
ration with regard to the laudanum which the pannel 
received from Mr. Carnegie. Cauſa ſcientiæ patet. 

And all this is truth, as he ſhall anſwer to God. 
(Signed) Par. Dickson;, 
Anp. PRIxcLE. 


PETER MEIK. ſurgeon in Alyth, unmarried, 
aged about twenty-ſeven, being ſolemnly ſworn, 
purged of malice and partial counſel, examined, and 
interrogate, depones, That upon the day that Mr. 
Ogilvie of Eaſtmiln died, the deponent was ſent for 
as a ſurgeon to him: That he was dead before he 
came, as the deponent was informed, about two 
hours : That immediately upon the deponent's arrival, 
he was carried up by a ſervant to Mrs. Ogilvie the 
pannel's room, where ſhe was ſnting, and ſhe appear- 
ed to be in great grief and concern for her huſband's 
death, and deſired the deponent, that waatever he 
| 2 might 
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might think he diſcovered to be the cauſe of her 
huſband's death, that he would conceal it from the 
world. And depones, There was no body elſe preſent 
with the deponent and the pannel at that time: That, 
upon going to the room where the corpſe lay, and 
* going out of the houſe, he met with Mr. 
Ogilvie the pannel, who went up with him to the 
room where the corpſe lay, and appeared to be in 
reat grief and concern for his brother: That five or 
x days after, he was called upon to inſpect the body 
of Eaſtmiln; and, upon inſpecting it, he obſerved 
the nails and a part of the breaſt diſcoloured, and his 
tongue ſwelled beyond its natural ſize, and cleaving 
to the roof of his mouth, and no part of his tongue 
was beyond his lips, tho' it did come out beyond his 
teeth: That he has obſerved the ſymptoms of the 
nails and the breaſt to occur after a natural death, but 
never that of the tongue at the ſame time, tho' he 
has obſerved the tongue ſwelled without the other 
ſymptoms. And being interrogate, Whether he un- 
= ood theſe ſymptoms to be the effect of poiſon ? 
depones, That he is not ſo much acquainted with the 
effects of poiſon as to have formed a judgment whe- 
ther that was the cauſe in this caſe ; but he was led 
to make that conjecture from the notice given him by 
Andrew Stewart, who had told him that the defunct 
was thought to be poiſoned, and from the caution 
given him by Mrs. Ogilvie the pannel, to conceal-any 
thing that might diſcover the manner of her huſband's 
death. Depones, That Alexander Ogilvie, the de- 
fun&'s youngelt brother, told the deponent that he 
was ſent for to open his brother's body; and Gilbert 
Ramſay ſurgeon in Coupar being alſo there, the de- 
ponent and he agreed to open the body; but Alex- 
ander would not agree to it unleſs Doctor Ogilvie at 
Forfar was there; and as the deponent and Mr, 
Ramſay could not ſtay till he came, it was laid aſide, 
Depones, That neither of the pannels made any ob- 
jection to it; and that Alexander deſired them 12 
take 
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take a ſuperficial view of the body, which they did, 
and diſcovered the ſymproms aforeſaid. Caſe ſcientiæ 
palet. And all this is truth, as he ſhall anfwer to God. 
(Signed) PETER MEIE. 


AN p. PRIN GLE. 


GILBERT RAMSAY ſurgeon in Coupar of 
Aogus, married, aged about thirty-eight years, being 
ſolemnly ſworn, purged of malice and partial counſel, 
and interrogate, depones, That he was ſent for to 
Eaſtmiln about five or fix days after the Laird's death, 
and was deſired by Alexander Ogilvie, his youngeſt 
brother, to inſpect his body along with the preceeding 
witneſs; and, upon looking at it, they obſerved the 
nails and part of the bieaſt diſcoloured, and his 
tongue ſwelled : That he has obſerved the firit two 
ſymptoms to happen in a natural] death, in conſequence 
of putrefaction; but has not obſerved the luſt iymp- 
tom: Thar - theſe ſymptoms are owing to ſomething 
very acrid, and made the deponent ſuſpect that he 
died of poiſon : Thar his lips were very little ſwelled, 
but more diſcoloured than by a natural death: That 


the deponeat had heard ſuſpicions of poiſon before he 


came there. And being interrogate for the pannels, 
depones, That he had obſcrved the tongue ſwelled 
even in a natural death, but not to that degree it was 
in this caſe. And depones, That, if he ſaw a dead 
body with theſe ſymptoms, tho? he hail got no notice 
of any ſuſpicion of poiſon, he would ſuſpect ic from 
theſe appearances. And being interrogate, Whether 
all theſe ſymptoms might not happen in a bilious 
cholick ? deponts, That the great ſwelling in the 
tongue, and diſcolouring in the lips, would not hap- 
pen. And being interrogate for the pannels, Whether 
all che uſual ſymptoms of poiſon happened in this 
caſc? depones, That he cannot anſwer that queſtion 
with any certainty, never having ſeen the body of any 
other perſon who died of poiſon. And being further 
interrogate, depones, That the uſual ſymptoms that 
occur in poiſon by arſenick, are vomiting, and eva- 
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cuating downwards, and a great ſwelling in the 
tongue, and the blackneſs in the brealt, And being 
further interrogate, depones, That there was no ap- 
pearance of ulcers, in this caſe, either in the tongue 
or the lips. Depon:s, That the deponent propoted 
to open the body; but he was oppoſed by Alexander 
Ogilvie, on account that Doctor Ogilvie from Forfar 
was not there; but, as far as the deponent knows, it 
was not oppoſe | by either of the pannels. And fur- 
ther depones, That he believes every thing in the 
body would, after being ſo long dead, be in a ſtate of 
putrefaction; ſo that he doubts if the poifon would 
have been certainly diſcovered tho' the body had been 
opened. Cauſe ſcientiæ patet. And this is truth, as 
he ſhall anſwer to God. | 
| (Signed) GILBERT. Ramsar, 

\ JaMEs FERGUSON, 


Doctor JOHN OGILVIE, phyſician in Forfar, 
aged forty-eight years, married, being ſolemnly 
ſworn, purged of malice and partial counſel, and in- 
terrogate, depones, I hat he heard, that the late Eaſt- 
miln di:d upon the ſixth of June laſt ; and that a few 
days after that, the deponent was delired by the 
Sheriff- ſubſtitute of Fortar-ſhire to go to Eaſt mila to 
in ſpect the corpſe of the defunct: That the deponent 
forthwith obeyrd their order, and arrived at Eaſtmiln 
upon the twelfth of June laſt, about noon: That 
upon his arrival, Alexander Ogilvie the defunct's 
brother, delired the deponent to go and inſpect the 
corpſe, which were then lying in an out- houſe: That 
he found the corpſe in its grave-cloaths, and in a 
coſſin; and having inſpected the body, he obſerved, 
that the face, the arms, and ſeveral other parts of the 
body, were back and livid, and that the nails were 
remarkably black; and as to the tongue, it was locked 
falt by the jaws, ſo that he could only obſerve a ſmall 
part of it, which projected beyond the teeth, which 
part being the tip of the tongue, he obſer ved to be 


white and rough, and of a very unuſual appearance : 
| | ” Hl 
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'That the breaſt was white, and the lips pretty much 
of a natural colour: That from the appearances above 
deſcribed, he could draw no concluſion as to the cauſe 
cf the defunct's death; as almoit all theſe appear- 
ances might have ariſen from the putrid ſtate the body 
was then in ; and that the only thing that appeared 
extraordinary to him, was the appearance of the 
tongue above deſcribed : That the deponent had ſome 
inclinaticn to have opened the body, and if the two 
ſurgeons, who he heard had left Eaſtmiln that morn- 
ing, had been there, he believes he might have done 
ſo; but as they were gone, and as the deponent in his 
own opinion, thought the body roo much putrified, 
to be opened with ſafcty to the opera or; and as he 
was likewiſe of opinion, thit in ſuch a ſtate of putre- 
faction, no certain ſions could have been diſcovered 
of the cauſe of the death by opening the body, the 
deponent declined to do it. Depones, That the ap- 
pearance of the tongue before deſcribed, was not ſuch 
as happens in common deaths, but itch as occurs 
from convulſions, or other i!rong cauſes. Depones, 
That Lieutenant Ogilvie the pannel, neither deſired 
nor forbid the deponent to inſpect the corpſe ; but he 
was preſent with the deponent when he inſpected 
them as aforeſaid. Cauſa /crrmits paict, And this is 

the truth, as he ſhall anſwer to God. 
| (Signed) JohN OoiLvIx. 
AND. PRINGLE. 


ROBERT SMITH furgeon in Edinburgh, aged 
fifty years and upwards, a widower, who being 
ſolemnly (worn, purged of malice and partial counſel, 
and examined, depones, That he had once occaſion 
to attend a patient, being a woman near Ormilion, 
who had got arſenick and died of it, as the deponent 
verily believes: That the deponent went and faw the 
woman about two hours after ſhe had taken the arie- 
nick in ſome pottage, as ſhe told him: hat the de- 
ponent, when he came, found her leized with a vio- 
lent vomiting and a purging : That ſhe ——— 
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of a burning heat in her ſtomach and bowels, and 
had a great thirſt, and drank frequently of milk and 
water: That the deponent, after ſtaying ſome time 
with her, went away, and after a few hours, returned 
to her again, when he was informed, the before men- 
tioned ſymptoms had continued upon her, that is to 
ſay, the vomiting, purging, pain, and drought : 
T hat ſhe ſoon thereafter died, having lived, as the 
deponent thinks, about nine hours after ſhe took the 
arſenick. Depones, that the deponent next day in- 
ſpected the dead body of the foreſaid woman, and 
could diſcover nothing externally upon the body dit- 
ferent from the appearances after a natural death; but 
that, upon opening the body, he diſcovered the 
ſtomach and guts to be red and inflamed, and the 
ſtomach appeared to be gangrened, and in parts of 
the ſtomach he diſcovered ſome arlenick, Depones, 
That at the time the woman had received the arſe— 
nick, as above deponed, a child had likewife taken 
a ſpoonful or two of the pottage, which occaſioned 
the child to vomit, and thereby throw up the arſenick, 
as he believes, ſo that the child recovered. Being in- 
terrogate for the pannels, d:-pones, That a perſon 
may be ſeized with a vowiting, internal pain, and 
drought, without having received arſenick. As theſe 
ſymptoms may occur in a bilious cholick and other 
caſes. Cauſa ſcientiæ patet. And this is the truth, 
as he ſhall anſwer to God, 

(Signed) RokERT SmiTH, 

AND. PRINGLE, 


GEORGE CAMPBELL Sherift-ſubſtitute of For- 
far, aged ſeventy and upwards, ſolutus, who being 
ſolemnly ſworn, purged of malice and partial counſcl, 
and examined, depones, That upon looking at the 
two declarations now exhibited to him, emitted be- 
fore him by Mrs. Ogilvie the pannel, and other two 
by Patrick Ogilvie pannel, that all theſe were emitted 
freely before him, and faithfully taken down from 
their own mouths, and ſubſcrived by them before the 

deponent. 
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deponent. And alſo, that the deponem's name ad- 
jetted thereto, is his ſubſcription. Depones, That 
he, as Sherift-ſubſtitute of the county of Forfar, 
went to Eaſtmiln upon the firſt of July laſt, in order 
to ſearch for papers or letters belonging to any of the 
pannels: He the deponent did find in a trunk, or 
drawer, he cannot fay which, the letter now exhibited 
to him, marked by his hand, and that of John Ure 
his clerk, on the day aforeſaid. And another letter 
being exhibited to h:m, without date or ſubſcription 
by the writer thereof, and with a docquet on the 
back, ſigned George Spalding, and another docquet 
below, ſigned Anne Clark and Alexander Boſwa!, De- 
pones, That to the beſt of his memory, he thinks he 
received the laid letter incloſed in one wrote by Alex- 
ander Ogilvie the parne]'s brother, addreſſed to the 
deponent. And a third letter being exhibit to him, 
ſigned Ketty Nairn, with a docquet on the back, 
ſigned Anne Clark, Alexander Boſwal, depones, That 
he found the faid letter in one of the repoſitories at 
Faitmiln, when he made the ſearch above mentioned. 
Cauſa |cientie patet. And this is truth, as he ſhall 
anſwer to God. (Signed) Geo. CAMPBELL, 
GIL B. ELLIOT. 


JOHN URE, Sheriff-clerk of Forfar, aged forty 
years, married, being ſolemnly ſworn, purged of 
malice and partial counſel, and interrogate, depones, 
That the four declarations now exhibited to him, 
two by Mrs. Opilvie pannel, and two by Patrick 
Ogilvie pannel, were all freely emirted before the 

receeding witneſs, and in prelence of the deponent, 
and all ſigned by him the*deponent, by the Sheriff- 
ſubſtitute George Campbell, and the pannels. Cauſa 
ſcientiæ patet. And this is the truth, as he ſhall an- 


{wer to. God, (Signed) Joux Urs. 
G1LB, ELLIOr. 
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The three Letters and ſour Declarations before de- 
poned to were read to the Court and Jury, and of 
which the tenor follows: 


Tat Tl LETTER. 

I“ Captin 

I was forric I miſſed you this day. I fat at the 
water fide a long time this fornoon; I thought you 
would have comed up here; if you had as much 
mind of mc: as I have of you, you would have comed 
up, tho'.you had but ſtayd out- by as there was no ule 
for that, there is more rooms in the houle thin one. 
God knows the heart that I have this day and inſt-ad 
of being beiter its worſe, and not in my power to 
belp it. You are not minding the thing that I ſaid 
to you, or you went out here and What | wrote for. 
Meat I have not taſted ſince yeſterday dinner, nor 
wont or you com here, thy* I ſhould never ear any it 
lyes at your door. Your brother would give any 
thing you would come, for God's ſake come. 


eon LETTER. 
De S. 

I received yours juſt now; I am very glead to hear 
that you went ſafe home, no thing could give me 
greater plezſure then to here of you being well; 
Mrs. Spaden was iafley deelivert of a daughrer laſt 
nigh, and i; in a very good way; Mr. Spacen thought 
it needles to write you as I have wrote you: A: for 
that you write me about any body clattiing any 
noncens you need not be atraid of that about any 
thing, for 1 am detrmind not io mind any thing; We 
Mall ſend to you. when Willie and Chairele comes up, 
but in the mean time. I think you may ſend one 
Sunday to fee and to let us here how you are; the 
pain will not write for me: I have no more time to 
write, but my beſt reſpects to your mother is all 
from p. Ir 
yours while 
Cle P38 iry Neenſday KetTy Nairn, 


1981 
TuxtkdD ILIE 


Dr Sr 

I recved yours, and as you propoſe coming this 
day eight days, Mr. Spalding thinks it proper that hi 
runs an exprels to Edinburgh to my Uncle, which I 
think very right, and till you heare the conſequance 
thercof, I think you better not truſt any writer, which 
you ſhall hear the moment the expreſs comes back ; 
as I ſee you mean nothing but what is genteel, you 
may expect nothing elſe at my hand, and tell wee ſee 
you heare is all with comp“ to you and feamily 

DS 
your moſt humble ſerv' 

Glenkitry Jan” 4. 1765. KeTTyY NalRN 

Addreſſed on the back, To Thomas Ogilvy Eſq; of 
Eaſtmiln. 


FIRST DECLARATION by KAT HA“ 


RINE N AIRN, 


Forfar, 14 June, 1765. In preſence of George 
Campbell Eſq; Sheriſt-lubſticure, 

Compeared KaTnaRiNeE Nairn, lawful daughter 
of the deceaſs'd Sir Thomas Nairn of Dunſinnan 
Baronet, and relict of the deceaſs'd Thomas Ogilvie 
of Eaſtmiln, who being examined, declares, That 
Lieutenant Patrick Ogilvie was at Eaſtmiln when ſhe 
was married to his brother, and continued there as 
his proper reſidence till within theſe three or four 
weeks when he left fame, as his brother and he did 
not agree. That the evening Patrick Ogilvie left 
Eaſtmiln, the Declarant wrote him a letter, which ſhe 
ſent by Elizabeth Sturrock one of the maid ſervants 
to Little Forthar, as ſhe was going there, at leaſt 
about a gun-ſhot from Little Forchar, for ſome whiſky 
from one Robert Eaſſon. Declares, That ſhe did 
not write any letter to ſaid Patrick Ogilvie when at 
Glenkilrie, nor to be ſent him to one John Spalding's 
nor to Glenkilrie. Declares, That on Tueſday be- 


fore her huſband's death ſhe was ſending ſaid Elizabeth 
G 4 Sturrock 
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Sturrock to Alyth with ſome yarn, when ſhe winte a 
letter by her to deliver to ſaid Patrick Ogilvie relative 
to ſome of his ſhirts ſhe had been mending to him, 
and the letter was Girected to the care of Andrew 
Stewart, and that ſhe got no return by El:zabeth 
Scurrock, but that next day ſhe got a return to her 
letter by ſaid Andrew Stewart a merchant in Alyth, 
who was coming to Eaſtmiln however, and that it 
was the afternoon of the day before her huſband died, 
That Andrew Stewart beſide the letter brought her 
two doſes of falts and a ſmall phial glaſs with a little 
laudanum, and that the I-tter was but a quarter of a 
ſheer of paper, containing moſtly directions about 
the ſalts, and how much of the laudanum to take; 
but whether the letter was open or ſealed the does not 
remember. That before Patrick Oyilvie left his 
trother's houſe, ſhe aſk:d him, any time he was at 
Alyth, to buy for her and fend to Eaſtmiln two doſes 
of ſalt and a little Jaudanym as ſhe ſlept very ill; 
That when Andrew Stewart delivered the letter ſhe 
read ſame, being only a direction as above, and after 
laid the ſalts and laudanum into a drawer till ſhe 
ſhould uſe ſame ; and that ſhe took one of the doſes 
of ſalts on the Friday after her huſhand's death, and 
the other on the Saturday; and on the Sunday and 
the Monday nights ſhe took Jaudinum each night, 
and as ſhe did not uſe the whole laudanum, ſhe de- 
livered back the glats and the re nainder of laudanum, 
to the 141d Patrick Ogilvie on his return to Eaſtmiln, 
after his brother's death. That on Thuiſday morn- 
ing the ſixth of June, her huſband being diſtreſſed 
the night before, and many days precteding; and that 
morning he complained of a ſhortneſs of breath, 
an] that tirough the night he had been diſtreſſed 
with ir, ſhe therefore gave him his tea in his bed; and 
that when the relt of the family were at their tea, ſhe 
filled up a bowlful for her hufband, which with a 
bit of hard biſker from Dundee, ſhe carried ſtreight 
from the low room, where they were at break faſt, up- 
ſtairs to her huſband's room and gave him; and that 
ſhe 
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ſhe took the biſket out of a baſket ſtanding on a by- 
table in the room, aſide the family then fitting at 
breakfaſt. But that ſhe did not go into any cloſet 
with the tea, before giving it to her huſband : That 
ſhe never heard from her husband, nor any perſon 
elſe, that he blamed the tea for his illneſs, Declares, 
That Elizabeth Sturrock got ſo much of the tea Mr. 
Ogilvie left, as he did not drink it out, and alſo got 
another bowl of tea after, both which ſhe gave her, 
out of her own hands. And this ſhe declares to be 
truth, KeTTY OG1Lvie, 

Gro. CAMPBELL, - 


Joan Urs, Clk, 
Szconv DECLARATION by KATHARINE 


NæxIRN. 


Forfar 15 June 1765, in preſence of the ſaid George 
Campbell Eſq; Sherift-ſubſtitute 

Compeared the ſaid KaTHARINE NaAIRN alias Ogil- 
vie, who being re-examined, Declares, That before 
the Lieutenant left Eaſtmiln ſhe heard him ſay that he 
had both ſalts and laudanum in a cheſt that he brought 
from the Eaſt- Indies, and that the ſaid ſhe would be 
obliged to him for a little of the ſalts and laudanum, 
as ſhe had much need thereof KETTY OOGILVIE. 
GEO. CAMPBELL, 


Jon Una, Clk. 


FIRST DECLARA TION by Patrick OciLvit. 


Forfar 14th June 1765, By George Campbell Eſq, 
Sheriff. ſubſtitute of Forſarſhire 
Compeared Lieutenant PATRI ck OcitvikE of the 
eighty- ninth regiment of foot, who being examined, 
declares, That fo far as he remembers he came to this 


country from abroad in January laſt, and that his prin- 
cipal reſidence was at the Eaſtmiln of Glenyla his bro- 
ther Thomas Ogilvie's houſe, and that he left that 
place about three weeks ago. That the reaſon he left 
it was on account of ſome dryneſs betwixt his brother 
and him, occaſioned by ſome ſurmiſes or reports * 

IIe 
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the country; but tho' theſe had not happened he was 
determined not to ſtay longer about his brother's. 
That ſince leaving ſame he has had no fix'd reſidence, 
but has been going about ſeeing his friends and old ac- 

uaintances. Declares, That evening he left his bro- 
ther's houſe, he went to Mr. Shaw's houſe ar Little 
Forthar, and when walking by the water fide there 
vith George Shaw, Elizabeth Sturrock a ſervant of 
his brother Thomas Ogilvic's brought him a letter 
from Mrs. Ogilvie his brother's Lady, the contents of 
whith were deſiring him to return to his brother's 
houſe, and that he ſent a verbal meſſage, he was not 
to return at that time, as he then intended going the 
length of Baron Reids on a viſit, Declares, Thatthe 
next day when at Little Forthar he received another 
letter from his brother by James Millam, the contents 
of which were to the ſame purpoſe as Mrs. Ogilvie's, 
which James Millam knew. That fome days after 
when at Glenkilrie he received another letter from ſaid 
Mrs. Ogilvie, but who was the bearer of it he does 
not remember, nor does he remember it he wrote any 
anſwer to that letter. Declares that he was in Alyth 
the Tueſday before his brother's death when he recciv- 
ed a third letter from Mrs, Ogilvie by the aforeſaid 
Elizabeth Sturrock, but to which he returned no an- 
ſwer in writing. That the ſaid evening of Tueſday 
he gave to Andrew Stewart merchant in Alyih his 
brother-in-law, a ſmall open note by way of wrapper 
or direction round a ſmall plyal g glaſs in which were 
fome drops cf laudanum, and in the wrapper two 
doſes of ſalts folded cloſe by the glaſs; and that the 
write in the note or wrapper properly contained direc- 
tions fer Mrs. Ogilvie how to uſe the laudanum, and 
ſo far as he remembers was to take fourteen or fifteen 
drops at a time. That all this he told to Andrew 
Stewart, and that it was for Mrs. Ogilvic's own pro- 
per uſe, and to deliver it to nobody «lſe, but did not 
defire him to do it privately or to let nobody ſee him 
deliver it, only deſired him to be ſure to deliver it to 


herſelf. Neither did he deliver a ſcaled letter to An- 
drew 
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drew Stewart at the time for Mrs. Ogilvie, That the 
ſud laudanum and ſalts he brought from the Eaſt- 
In ies with him as a remainder of what he uſed when 
his health was bad there, and on his paſſage home, 
having done che fame by his furgeons directions both 
at land and fea. And this he declares to be truth 
Par. OG1LvY. 
Gro. CAMPBELL, 
Par Ries Ore Clk. 
Jon Urs witneſs. 


* 


Srcond DECLARATION by Pa TRICK OOLVIE. 


Forfar 15th June 1765, By George Campbell! Fiq; 
Sheriff. ſuhſtitute | 

Compeared the ſaid Lieutenant PATRICK Oc1Lvi:, 
who being re-examined, declares, Tnat it conſiſts 
with his knowledge that ef the laudanum he ſent as 
mentioned in his laſt Declaration there was not above 
thirty drops or guts of it uled ſo far as he can recollect 
from the quantity he ſent and what remained in the 
phial glaſs the day after his brother's death, that the 
declarant came to Eaſtmiln when Mrs. Ogilvie re- 
turned him the glaſs & the remainder of laudanum 
therein, & which he inſtantly produces, & is imme- 
diately ſealed up with the declarants own ſeal & lodg- 
ed in the Sheriff Clerks office. And that when the de- 
clarant delivered the glaſs to Andrew Stewart, he ſhook 
the ſame to him & ſhewed him betwixt him & the light 
the quantity of laudanum therein, who upon look- 
ing at the ſame juſt now mult be ſenſible that there is 
no more out thereof than about the quantity of thirty 
guts as above, and that Mrs, Ogilvie told him ſhe 
had uſed about that quantity, & alſo made uſe of the 
ſalts. Declares that within theſe two weeks he was at 
the town of Brechin & in company with James Car- 
negy ſurgeon of that place, but that he received from 
him no laudanum or any other medicine whatever. 
That when he was at Eaſtmiln in the courſe of con- 
verſation with Mrs. Ogilvie, he happened to ſay that 
he had ſome ſalts and laudanum, that he uſed when at 
| 7 | the 
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the Eaſt Indies in his cheſt at Dundee which would be 
very ſoon at Alyth, when Mrs. Ogilvie deſired to have 
ſome of both ſalts and laudanum as it might give her 
reſt when uncaſy & could not procure ſleep, And this 
he declares to be truth Par. OciLvy 

Grc. CAMPBELL 

PaTrick ORR Cik 

Joun Urz witneſs 


Mr. TAMES BALFOUR of Pilrig, Sheriff ſub- 
ſtitute of the ſhire of Edinburgh, aged fifty and up- 
wards, married, who being ſolemnly ſworn, purged 
of malice and partial counſel, examined, and inter- 
rogate; and two declarations or examinations being 
now exhibited to the deponent, depones, 1 hat, at 
the deſire of the Lord Advocate, ihe deponent, upon 
the twenty - ſecond of June laſt, went to the Laigh 
Councii-houſe of Edinburgh, where Patrick Ogilvie 
panne] being brought before him for examination, de- 
pones, That the declaration now exhibited to him, 
figned by the deponent and the ſaid Patrick Ogilvie 
panncl, is what was emitted by the pannel before the 
deponent at that time: That, on the Monday there - 
after, the deponent, at my Lord Advocatc's deſire, 
went to the Tolbooth of Edinburgh in order to ex- 
amine Katharine Ogilvie the other pannel. The pa- 
per now exhibited to him, and ſigned by him before 
William Dunbar and John Stewart, both writers in 
Edinburgh, witneſſes ſubſcribing thereto, contains a 
faithful narrative of what paſted on that occaſion. 
Cauſa ſcientia palet. And this is truth, as he ſhall 
anſwer to God. (Signed) Ja. Barrovs. 

| G1LB. ELLIOr. 


WILLIAM DUNBAR writer in Edinburgh, aged 
twenty-four, unmarried, who being ſolemnly ſworn, 
purged of malice, partial counſel, examined, and in- 
terrogate, depones, That the examination of Patrick 
Ogilvie pannel, mentioned in the depoſition of the 
preceeding witneſs, - was emitted in the drponent's 

0 prefence, 
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preſence, and he ſaw the ſaid pannel and the Sheriff- 
ſubſtitute ſubſcribe the ſame. Another paper being 
exhibited to him, containing what paſſed on the ex- 
amination of Mrs. Ogilvie pannel, by Mr. James 
Balfour Sheriff-fubſtiture of the ſhire of Edinburgh, 
in the Talbooth thereof, depones, That the ſaid 
per contains a faithful account of what paſſed on that 
occaſion ; and that the deponent is a ſigning witneſs 
to the ſaid James Balfour's ſubſcription thereto an- 
nexed. Cauſa ſcientie patet, And this is truth, as 
he ſhall anſwer to God. WILL. DuNnBaR. 
G1LB. ELL1or. 


The two papers before deponed to were read to the 
Co.rt and Jury, and the tenor thereof follows 


Edinlurgb, the tver.ty-ſecond day of June, One 
thouſand ſeven hundred and fixty-five years. 

In preſence of Mr. Jamzs Barrour of Pilrig, 
Sheriff. ſubſtitute of the ſhire of Edinburgh, Com- 
peared Patrick Ogilvie, late of Colonel Morris's regi- 
ment; and being interrogate, Whether he ſent any 
ſalts to Mrs. Ogilvie of Eaſtmiln his ſiſter, or any 
medicine, or any thing wrapt up in a paper? Refuſcs 
to anſwer this queſtion. 

Being interrogated, Whether he was in uſe to take 
laudanum and purging ſalts in one and the fame day 
for his health? Anſwers, That he was not. 

Being interrogated, Whether he had in his poſſeſ- 
hon a bottle of laudanum during his voyage home 
from the Eaſt-Indies? He refuſes to anſwer this 
queſtion. 

Bring interrogated, How many guts or drops of 
laudanum he was in uſe to take at a doſe? He tefaſes 
to anſwer this queſtion. 

Being interrogated, Whether laudanum was in uſe 
to bind or looſe him while at ſea? He refuſes to an- 
ſwer this queſtion, 

Being, interrogate, What was the bulk of each 
doſe of ſalts he took ? Refuſes to an{wer this queſtion. 
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Being interrogate, Whether he ſcnt a bottle to the 
ſaid Mrs. Ogilvic by the hands of Andrew Stewart ? 
and whether he told Andrew Stewart that there were 
ſalts along with the bottle? Refulcs to anſwer this 
queſtion. 

Being interrogated, What was the nature of the 
ſurmiſes and reports, which occaſioned a dryneſs be- 
twixt him and his brother Eaſtmiln? He refuſes to 
anſwer this queſtion. 

Being interrogated, What were the contents of any 
letters ſent to him by the ſaid Mrs, Ogilvie, after that 
tic declarant had left his brother's houſe this ſums 
mei? and what were the contents of the anſwers he 
made to them? Refuſes to anſwer this queſtion. 

Being interrogated, When he firſt heard of his 
brother's illneſs, and from whom? Refuſes to anſwer 
this queſtion. 

Being interrogated, Whether he had any converſa- 
tion with his mother, or any of the family, or in the 
family, as to the nature of his brother's diſtemper or 
cauſe of his death? Refules to anſwer this queltion. 

Being interrogated, Whether he ſlept in the houſe 
of Eaſtmiln after his brother's death? for how many 
nights, in what room, and who ſlept in the room with 
him? He refuſes to anſwer any of theſe queſtions, 

Being interrogated, In what room the ſaid Mrs. 
Ogilvie flepr, during the nights between the death 
and burial of her huſband? IIe retulcs to anſwer 
this queition. 

Being interrogated, Whether he did ever ſend for 
any medicines from one Dougal a ſurgeon in Kirry-- 
muir? or did ever hear any body ſend for any medi- 
cines from him? He refules to antwer this queſtion, 

Being interrogated, Whether he has had any con- 
verſat:on with any of his brother's ſervants concerning 
the circumſtances which happened on the day of his 
brother's death? He declines anſwering this queſtion, 

Being interrogate, Whether, while he was in the 


priſon of Forfar, he ſent any meſlages by word or 
writing 


„ 
writing to the ſaid Mrs. Ogilvie? He refuſes to an- 
{wer this queſtion. 

Being interrogated, Whether he is acquainted with 
one Mr. Carnegie a ſurgeon in Brechin? or whether 
he ever bought any medicines or poiſon from the ſaid 
Mr. Carnegie? He refuſes to anſwer this queſtion. 

Being incerrogate, Whether he recollects what time 
his deceaſed brother was married? anſwers, He docs 
not recollect juſt now, 

Being interrogated, Whether he the declarant was 
preſent at the marriage? anſwers, That he was. 

Being interrogated, Whether he was acquainted 
with the ſaid Mrs, Ogilvie before her marriage with 
his brother? anſwers, That he was nor. 

Being interrogated, Whether he abſolutely refuſes 
to anſwer the above queſtions, which it is ſaid above 
he refuſcs, or declines to aniwer? or whether he de- 
clines at preſent to anſwer them? He now anſwers, 
That he abtolutcly refuſes to anſwer them to- night; 
but he does not know, whether he may hereaſter an- 
{wer ſome of them or not? 

And being interrogated, Whether he inclines to 
give any reaſon for this refuſal? anſwers, That te 
docs not think it neceſſary to give any reaſons. 

This declaration and anſwers were emitted in pre- 
ſence of William Dunbar and William Campbell, wri- 
ters in Edinburgh. PAT. OGILVY. 

Ja. BaLrouR, 


At Edinburgh, the twenly-fourth day of June, One 
thouſand ſeven bundred and ſixly-froe years. 

In preſence of Mr. James BaLFour of Pilrig ad- 
vocate, Shcriff-{ubltiture of this ſheriffddm of Edin- 
burgh, Compeared Mrs. KATHARINE NAIRx, widow 
of the deccaſed Thomas Ogilvie of Eaſtmiln; and a 
copy of two ſcveral declarations emitted by her, upon 
the fourteenth of June inſtant, before George Camp- 
bel, Eſq; S:eriff-tubſtitute of Forfar, and ſubſcribed 
of this date hu the ſaid Mr. James Balfour, being 
read Oc la h, he was aſked, If there 9 

thing 


„ 
thing in the ſaid declarations which ſhe now deſired to 
correct or alter? ſhe refuſed to anſwer this or any 
other queſtion put to her, having been fo adviſed by 
her friends and counſel : And the following queſtions 
| were ſeparately put to her. 

In what drawer and in what room in the houſe did 
ſhe put the medicines and letter which were delivered 
to her by Andrew Stewart, the day before her huſ- 
band's death ? 
| Did ſhe read the letter? What were the contents? 
Has ſhe the letter? or how has ſhe diſpoſcd of it? 

By whole advice did ſhe order the above medicines 
to be ſent to her? 

What was her ailment? Did ſhe mention ſuch ail- 
ment to any in the family? Did ſhe mention her ail- 
ment to Lieutenant Ogilvie? If ſhe ms how came 
ſhe to take his advice about her health ? 

Did ſhe ſleep with her huſband the night before his 
death? When did ſhe firſt ſce and ſpeak to him next 
morning the ſixth of June? 

Was ſhe in uſe to give him tea in his bed? Did he 
deſire tea that morning? Did any body ſee her make 
the tea and fill the bowl for her huſband ? Did ſhe 
carry up the tea from the place where it was made 
ſtreight to his room ? Did he refuſe or ſhow any un- 
willingneſs to take it? Did ſhe give any of the tea 
which her huſband had drank to any other perſon ? 

Did any body propoſe ſending for a ſurgeon when 
her huſband was taken ill? Did ſhe oppoſe the ſur- 
geon being ſent for? And what was the reaſon tor ſo 
doing ? 

- Where did ſhe ſleep from the time of her huſband's 
death, tili the time of her commitment to the priſon 
of Forfar ? 

Where did Licutenant Ogilvie ſleep during that 
time? 

How many letters did ſhe write to Lieutenant 
Ogilvic from the time he was diſmiſſed from her huſ- 
band's family ? If ſhe ſent any letters, mention how 
many, by whom ſent, and to what places ſent, = 

at 


. 
what were the contents, and what anſwers ſhe received. 
Does ſhe know what is become of theſe letters and 
anſwers ? 

To all and each of which queſtions, put ſeparately 
to her, ſhe refuſed to give any anſwer. And further 
refuſes to adhibite her ſubſcription hereto. 

In witneſs whereof, the ſaid Mr. James Balfour, 
William Dunbar writer in Edinburgh, and John Steu- 
art writer there and hereof, have adhibited their ſub- 
{criptions, time and place foreſaid. 

(Signed) Ja. BaLrou. 
WILLIAM DuNBaR witneſs, 
Joan STEwaRT witneſs. 


JAMES M*KENZIE, ſeſſion-clerk of Glenylla, 
aged forty years, married, who being ſolemnly ſworn, 
purged of malice and partial counſel, examined, and in- 
terrogate, depones, That ſome time after the late Eaſt- 
miln's death, the deponent was in the houſe of Eaſt- 
miln, where Alexander Ogilvie brother of the late 
Eaſtmiln likewiſe was: That he ſaw the ſaid Alexan- 
der Ogilvie have ſeveral papers in his hand, one of 
which, he ſaid, he was to ſend to Forfar, as it might 
be evidence againſt Mrs. Ogilvie the pannel; and that 
the deponent looked at that paper, and ſaw that it 
was in the form of a letter without a ſubſcription; but 
the deponent did not read it, nor hear it read: And 
a letter libelled upon, beginning D* Captain, and in- 
dorſed on the back by the names of George Spalding 
and George Campbell, being now exhibited to the de- 
ponent, he depones, That he cannot now ſay poſi- 
tively whether or not that is the letter ſhown to him 
by Alexander Ogilvie, as aforeſaid; but thinks it is 
like it. Cauſa ſcientiæ palet. And this is truth, as 
he ſhall anſwer to God. 

(Signed) Ja. MK ENZIE. 
AnD. PRINOLE. 


JAMES MILLAM, tackſman of the Eaſtmiln of 
Glenylla, aged thirty-ſix years, married, and being 
| H ſolemnly 
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folemnly ſworn, purged of malice and partial coupſcl, 
examined, and interrogate, depones, That, during 
the late Eaſtmiln's illnels, upon that day cn which he 
died, the deporient was ſometimes in the room with 
him, particularly, about two o'clock in the afternoon, 
when the deponent aſked the late Eaſtmiln, How he 
was? to which Eaſtmilt anſwered, That he was very. 
ill; and the deponent further alked him, What he 
thought was the matter with him? to which Eaſtmiln 
anſwered, I am gone, James, with no leſs than rank 
poiſon! Cauſa feientiæ patet, And this is the truth, 
as he ſhall aniwer to God. | | 

(Signed) JAMES MILLAM. © 

. AnD. PRINGLE, 


GEORGE SPALDING of Glenkilrie, aged thirty 
and vpwards, who being ſolemnly ſworn, purged of 
malice and partial counſcl, examined, and interro-, 
gate, depones, That he is married to a ſiſter of Mrs, 

gilvie.the pannel, and has had frequent occaſion of 
ſeeing Mrs. Ogilvie's hand- writing; and a letter, with- 
out a ſubſcripuon, beginning, D* Captain, and indor(- 


ed on the back by the ſubſcriptions of George Sralding 
and George, Camplell, being exhibited to the deponent, 
he depones, That he thinks that letter is of the hand- 
Weft of Mrs. Ogilvie the pannel; but cannot be 
quite poſitive, as he has ſcen her write ſometimes bet- 
ter, and ſometimes worſe, according as her pen was. 
Cauſa ſcientiæ patet. And this is truth, as ke ſhall 
anſwer te God, (Signed) GORE SPALDING, 
A b. PRINGLE. 


ALEXANDER LINDSAY, late fervant to the 
deceaſed Thomas Ogiſvie of Eaſtmiln, aged twenty- 
one, unmarried, who being ſolemnly ſworn, purged 
of Malice, and partial counſel, examined, and inter- 
rogate, d: pones, That he came to be a ſervant at Eaſt- 
milm about fix o' lock of the morning of that day on 
which Eaſtmiln died: That, about nine o'clock that. 
morning, he ſaw Mrs. Ogilvie the pannel landing in 
a 
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a cloſet up ſtairs between the two bed- rooms: That 
the deponent was going up to the garret to take down 
a wheel: That the door of the cloſet was open; but 
the deponent did not go into the cloſer; and that he 
did not then obſerve any thing that Mrs. Ogilvie was 
doing, nor that ſhe hail any thing in her hand; and 
that, when the deponent went up to the gariet, Mrs. 
Ogilvie called up to him not to walk over the cloſct, 
for fear of ſhaking down ſomething. Depones, That, 
when he was in the garret, he ſaw Ann Sampſon 
ſtanding. at the ſtair- head, near the clofet where Mrs. 
Ogilvie was. Cauſa ſcientiæ patet, And this is truth, 
as he ſhall anſwer to God. 

| (Signed) ALzx, Einpsav, 
Ax p. PRINGLE. 


His Majeſty's Advocate declared he concluded his 
proof. | | 


The following witneſſes were adduced by the pan- 
nels, for proving their exculpation, 


LIST of WITNESSES fummoned for K A- 
' . FHARINE NAIRN, fe 


The witneſſes ſo marked ® were examined, 


* George Spalding of Glenkilrie 

Andrew $/ewart merchant in Alyth 

Martha Ogilvy his wife : 

Lieutenant George Campbell late of the 89th regi- 
ment of foot at Phinhaven 

Patrick Dickſon merchant in Brechin 

Colin Smith vintner there | 

James Rattray of Kirkhillocks 

Anne Robertſon his wiſe 

Alexander Lindſay late ſervant to the ſaid de- 

ceaſed Thomas Ogilvie of Eaſtmiln 

10.“ George Campbell, Eſq; ſheriff- ſubſtitute of the 

county of Forfar 

11. John Ure ſheriff clerk of Forfar 

34.30 H 2 12. Fergus 
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Fergus Ferguſſon in Kirkton of Glenylla 


Margaret Reid his wife 
James Millam tackiman of the Eaſtmiln of 
Glen, lla 


David Spalding of Whitehouſe 


David Watſon miller at Ea“ miln of Glenylla 


. Iſobel M*Kenzie widow of the deceaſed 3 


Ogilvie ſome time of Eaſtmiln, and mother of 
the ſaid laſt deceaſed Thomas Ogilvie of Eaſt- 
miln 

Thomas Farquharſon, eldeſt ſon of Paul Farquhar- 
ſon of Perſie 

John Farquharſon at Formall 

Gilbert Ramſay ſurgeon in Coupar of Angus 


Jean Wallace ſervant to George Spalding of 


Glenkilrie 


. *7obn Paterſon ſon. of James Paterſon in Clock- 


nocater in Glenylla 


Andrew Paterſon alſo ſon of ſaid James Paterſon 
. *Margaret Paterſon daughter to the ſaid James 


Paterſon 

Katharine Ferguſſon daughter of Fergus Ferguſſon 
in Kirkton of Glenylla 

Fames M*Kenzie Schoolmaſter at Glenylla 


James Dougal ſurgeon in Kerriemuir 
. *Elizabeth Ferguſſon ſpouſe to John Breſſack por- 


tioner of eee 


Alexander Robertſon at Binzean 
Alexander Ramſay at Bridge- end of Lintrathen 
Janet Irons ſpouſe to William Glaſs at Burnſide 


of St. Martin's 
* //obel Douglas at Wardhead of Formall 


Mr. James Warden ſchoolmaſter at Alyth 
Patrick Ramſay at Achmuir 

. * Thomas Fack tenant in Kirkton of Glenylla 

. Thomas Ogilvie in Little Kenny 

. John Ramſay of Kinalty 

James Manſon ſervant to Colin Smith vintner in 


Brechin 
Thomas Morgan vintner in Dundee 


40. Helen 


1 
40. Helen Knight his ſervant 
41. Helen Sinclair ſpouſe to Robert Dow in Dundee 
42. Charles Farquharſon watchmaker there 
43. Patrick Ogilvie {hipmaſlter there 
44. James Kay junior mariner there 
45. _ Dickſon ſtabler at Cowgate-head of Edin- 
ur 
46, Robert Heron ſhoemaker there 
47. John Gardiner ſtabler there 
48. Gardiner his wife 


49. Anne Younger ſpouſe to Charles Ramſay barber in 


Edinburgh 
50. David Murray ſtabler there 
51. Foſeph Baron porter at the foot of Merlin's-wynd, 
| Edinburgh 
52, Chriſtian Ogilvie his wife 


53+ Andrew Muriſon macer to the Court of Juſti- 


clary 

54. Mauriſon his wife 

55. Robert Gibb coachmaſter in Canongate-head 

56. Mary Dallas his wife 

57. Thomas Miller of Barſkimming, Eſq; his * 

ſty's Advocate 

58. John Davidſon writer to the ſignet 

59, Mrs, Hay widow of Cuthbert 
of Caſtlehill 

60. Donald Farquharſn cadie or councilpoſt, and reſi- 
denter in Edinburgh 

Gr. Jobn Laing journeyman wright, foot of Old Aſ- 
ſembly cloſs, Edinburgh 

62. Francis Shaw carpenter, ſon of Duncan Shaw at 


Cortachie 

63. Robertſon, ſon of John Robertſon of 
Cray 

64. Farqubarſon wife of Wallace, porter 


and indweller in Edinburgh 

65. Jobn Farquhorſon ſome time in Sheithie, now in 
Ground oft Dirie 

66. Eliſabeth Sturro:k late ſervant to the 3 


Thomas Cgilvie of Faſt w iln | 
H 3 67. Ann 
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James Rae writer in Edinburgh 


1 
Ann Sampſon late ſervant to the ſaid deceaſed 
Thomas Ogilvie 


. Dr. Robert Menzies phyſician in Coupar in F ife 


Mir wife of the ſaid Dr. Robert Menzies 
Hay reli&t of Bruce of Bunzean 


* George Rodger ſawer of timber in North Leith 
John Rodger his fon 


Mrs, Sarah Young late boarding miſtreis in Edin- 


burgh, now in 


Janes Rattray porter or workman in Edinburgh 


Murgares Spalding his ſpouſe 


6. Anne Rattray ſpouſe to Alexander Ogilvie, bro- 


ther of the ſaid deccaſed Thomas Ogilvie of 
Eaftmiln 


. Thomas Black late ſurgeon in Dundee, now in 


Perih 


. Mr. James Til] preacher of the goſpel, reſiding 


at Weſter Gowrdie 


. John Steord merchant in Edinburgh 

. 7obn Ballantyne in Kirkton of Glenylla 
Jab $haw tenant in Downie 

James Rob tenanc in Tullich — 
Jobn Fargubarſon at Dy kehead in Ground of 


Dirie 


.* James Scott late dtuggiſt in Edinburgh, naw in 


Alloa 


Dr. James Chriſtie late of Keith 

George Jaſfray writer in Edinburgh 

James Smith writer in Edinburgh 

Anne Cameron ſpouſe to Alexander M' Gregor ſta- 


bler there 
Henry Mulder late ſervant to Peter F yfe ſtabler in 
Edinburgh 


Jean Haig widow of John Allan baker in Edin- 


burgh 


Charles Stewart! taylor in Edinburgh 
» Fobn Armſtrong writer there 


Francis Carlvle writer there 


John Fenton journeyman-+painter in Edinburgh 
| 96. John 
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96. Joby Pearſon writer there 
97. James Corrie writer there 
98. James Harrower writer there 
99. Gilbert S'ewart writer there | 
Ico. Fanet M*Lauchlan ſervant to John Gilloſh in 
Dalnackebock 
101. 1ſobel Robertſon wife of Alexander M Kenzie in 
Inveredry 
102. Bathia Nairn ſpouſe to George Spalding of 
Glenkilrie 
103. Dr. Adam Auſtin phyſician in Edinburgh 
104. Dr. Clerk phyſician in Edinburgh 
105. Dr. Stewart Threipland phy ſician there 
106. John Scott fon to Dr. James Scott phyſician in 
| Alloa 
107. James Carnegie ſurgeon in Brechin 
108. Mrs. Margaret Murray relict of Archibald Ea- 
gle feed merchant in Edinburgh 


The Liſt of Witneſſes ſummoned for Lieutenant 
PATRICK OGILV1E is the ſame as the above, 
with the omiſſion of the 108th. 


N.B. .The Lift of Witneſſes ſummoned for the Proſecu- 
tor, the Liſt of Aſſige given out in the Indictment, and 
the Lift of Milueſſes ſummoned for the Pannels, are 
not ingroſſed in the Record. 


GEORGE SPALDING of Glenkilrie, aged thirty 
and upwards, married, who being ſolemnly ſworn, 
purged of malice, and partial counſel, examined, and 
-jateTrogate, depones, That, in February laſt, he 
rote a letter to the Lady Nairn, preſſing her Lady- 
ſbip, that infeftment ſhould be taken in favour of 
Mrs. Ogilvie of Eaſtmiln, upon her contract of mar- 
riage, becauſe her huſband Eaſtmiln appeared to be 
in a bad ſtate of health. Depones, That, for ſome 
years paſt, Eaſtmiln appeared to him to be in an in- 
different ſtate of health, complaining often of a heart- 


cholic, or a pain in bis ſtomach, attended with a ſhore 
: H 4 cough, 
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cough, which was not continual, but which ſeldom 
left him. Depones, That he wore a plaiden jacket 
and a belt round his middle, much broader than ever 
he ſaw another wear, with lappets of leather hanging 
down his haunches: That, upon his marriage, he 
took off theſe happings. Depones, That before he 
got the ſaid broad belt he wore a ſtriped woolen 
night cape upon his breaſt, the lower end of which 
reached near his breeches; but never obſerved him 
wear it after he got the belt. Depones, That about 
ſix years ago, the deponent was told, that Mr. Ogil- 
vie of Eaſtmiln had an ulcerous fever; after which 
the deponent ſaw him frequently, but never ſaw him 
look ſo well as formerly. Depones, That the old 
Lady Eaſtmiln told the deponent, that her fon Eaſt- 
miln was about forty years of age when he died. De- 
pones, That Eaſtmiln was married the thirtieth day of 
January laſt. Depones, That when Eaſtmiln was 
complaining of the ſaid pain of his ſtomach, in the 
deponent's houſe, he the deponent has frequently given 
him a dram to comfort him; and particularly, a little 
before Eaſtmiln's marriage, Ealtmiln being ill of the 
ſaici diſeaſe in the deponent's houſe, he got hot ale 
and whiſkie, with a ſcrape of nutmeg in it, and was 
put to bed without any ſupper. Depones, That he 
does not certainly. know how old Mrs. Ogilvie the 
pannel is, but believes her to be about twenty-one. 
Cauſa ſcientiæ patet. And this is truth, as he ſhall 
anſwer to God, (Signed) GEORGE SPALDING, 
Henry Home, 


JAMES MIL.LAM tackſman of the Eaſtmiln of 
Glenylla, formerly ſworn this day on the part of the 
proſecutor, and now examined on his ſaid oath on the 
part of the pannels, depones, That the very next day 
after Lieutenant Ogilvie had left the houſe of Eaſt- 
miln, Eaſtmiln employed the deponent to carry a let- 
ter to his brother, and he read this letter to the depo- 
nent, the contents of which the deponent has forgor, 
further than that it contained a requeſt tothe Lieute- 

+3 3 N 1 3 nant 
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' nant to return to Eaſtmiln : That upon this occaſion 
the deponent was informed by Eaſtmiln of ind cent 
familiarities which his mother told him had paſſed be- 
twixt the Lieutenant and his wife Mrs. Ogilvie ; but 
that for his part he did not believe them : That the 
deponent delivered the letter according to his inſtruc- 
tions, and received an anſwer from the Lieutenant, 
which was alfo read to him by the Lieutenant, im- 
porting the Lieutenant's declining to return to the 
houſe of Eaſtmiln, becauſe of the reports that were 
raiſed againſt him. Depones, That reports were in 
the country of indecent familiarities betwixt the two 
pannels: That he knows not what gave riſe to theſe 
reports; but that for his part he never ſaw any inde- 
cencies betwixt them. Depones, That his dwelling- 
houſe is within a penny-ſtone caſt of the houſe of Eaſt- 
miln, and that he has been frequently in that houſe. 
Depones, That he was very well with Eaſtmiln; and 
that if any thing concerned Eaſtmiln, he would have 
imparted it to the deponent as ſoon as to any other. 
Depones, That Eaſtmiln, four days before his death, 
complained to the deponent of a gravel, and a cho- 
lic; and that he could not live, if he got not the bet- 
ter of jt: That on the evening of the Tueſday before 
his death, he went into the deponent's houſe, ſaying 
he was cold, and ordered ſome ſhilling- ſeeds to be ſer 
on fire for warming him : That he complained of his 
being ill, refuſing to eat, and ſaying he would have 
no other ſupper but the fire ; and that he was fading as 
faſt as dew goes off the gras. Depones, That the 
ſame night was not cold. Depones, That Ealtmiln, 
the night before he dicd, was again in the deponent's 
houſe, and ſaid he was no better. Depones, That 
the day after Eaſtmiln died, he ſaw the Lieutenant ſit- 
ting on a bed-fide of the houſe of Eaſtmiln, with his 
mother on the one hand, and Dr. Meik on the other; 
and that he could not be pacified : That Mrs. Ogilvie 
was in another room, and did not ' fee her: That the 
Lieutenant, in the ſituation above deſcribed, was 
guſhing out of tears. Depones, That he _ not 
o | now 
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know whether there was any quarrel betwixt Mrs. 
Ogilvie and Anne Clark before Eaſtwmiln's death 3 but 
that Eaſtmila complained to him, that he could not 
get praceable poſicimon of his own houſe for Anne 
Clark: That he wiſhed her away; and that he got 
from the deponent a ten ſhilling- note for the expence 
of her journey. Depones, Thit upon the Monday 
after Eaſtmiln's death, Anne Clark left the houſe of 
Eaſtmiln; and that the deponent ſaw her get money 
from Mrs. Ogilvic the pannel immediately before her 
departure. Depones, That when the mournings 
came home upon occaſion of Eaſtmiln's death, Anne 
Clark complained to the deponcne for want of a 
mourning apron, adding that ſhe ſhould make it as 
dear to them as if it was a gown, meaning the pan- 
. nels, as he underſtood ; and his 1eaſon for underſtand- 
tg ſo, was, that it was the Lieutenant who ſent for 
the mournings. Depones, That tht day Ealtmiln 
died, he was ſent for to ſce him; and that he came 
about twelve o'clock, at which time there was no per- 
ſon with him but Anne Clark : Thar upon that oc- 
caſion, he ſtaid but a very ſhort time: That he 1c- 
turned about an hour thercafter, and ſeveral other 
times, till Glenkilrie came: That he ſaw ſeveral per- 
ſons in the room beſides Glenkilrie, who came to ſce 
Eaſtmiln; but that he does not remember their names. 
And being interrogate ſor the proſecutor, depones, 
vuith reſpect to the letter which he got from Eaſtmiln 
to deliver to his brother the Lieutenant, That he now 
recollects a paſſage in it importing, that Eaſtmiln was 
to go to Edinburgh, to ſtay there a fortnight, per- 
(haps a month, or fix weeks. Depones, That the ſaid 
letter, which, the deponent carried from Eaſtmilo to 
his brother the Lieutenant, was incloſed by the Lieu- 
tenant in the ſaid letter, which the Lieutenant rote 
in return, and which letter the deponent put in his 
pocket without looking at the direction: That he of- 
fered the ſaid letter to Eaſtmiln, which Eaſtmiln, 
without opening it, bad the deponent give to his 
wife — becauſe it was directed to her; and which 10 

ic 
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did accordiogly. And being further interrogate for 
the proſecutor, How it came, that when the Lieute- 
nant's letter was rcad over to him, that he did not 
know it was addreſſcd to a woman ? depones, That 
he took no notice of this, but only of the Lieutenants 
refuling.to return to the houſe, becauſe of the reports 
raiſed againſt him. Depones, That before the day 
on which Eaſtmiln died, the deponent .never heard 
that he was ever troubled with any violent vomitings 
or purgings. Being interrogate, Whether, to the 
deponent's knowledge, Eaſtmiln did not continue in 
the ſame ſtate of health after his marriage that he was 
for a year before ? depones, That he never heard him 
complain before his marriage; but has heard him of- 
ten complain after it, tho' he was as intimate with 
Eaſtmiln before his marriage as after it. Cauſe ſcientiæ 
patet. And this is truth, as he ſhall anſwer to God. 
And being further interrogate, depones, That the 
Monday after the pannels were put in Forfar ail, 
Alexander Ogilvie, youngeſt brother to Eaſtmiln, 


rouped the ſtocking upon the farm of Eaftmiln that 


belonged to his deceaſed brother: That he gave it our, 
that be did this by authority of a letter from his bro- 
ther the Lieutenant: That he received the ready 
money got at the roup; and that the bills were taken 
payable to him at Martinmas next. And this is alſo 
truth, as he ſhall anſwer to God. 

| | (Signed) JAMES MILLAu. 

HENRY Home. 


JEAN WALLACE, ſervant to George Spalding 
of Glenkilrie, unmarried, aged thirty and upwards, 
being ſolemnly ſworn, purged of malice and partial 
counſel, examined, and interrogate, depones, That 
ſhe was ſervant in the deceaſed Eaſtmiln's family for 
three years, and left it, as ſhe thinks, about ſix years 
ago: That the laſt year-ſhe was in his ſervice, as ſhe 
thinks, Eaſtmiln had an ulcer, and was attended by 
Dr. Ogilvie : That ſince that time 9 
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little occaſion to ſee Eaſtmiln, and did not hear him 
make any complaints of his health; but that the de- 
ponent from his looks did not think he was in good 
health. Depones, That while he was bad of the 
ulcer, he was confined, as ſhe thinks, for ſix weeks, 
and ſhe herſelf fat up frequently with him. Cauſe 
ſcieniie patet. And all this is truth, as ſhe ſhall an- 
{wer to God. And depones, ſhe cannot write. 

wet nu? (Signed) AlL Ex. BosWELL, 


ISOBEL DOUGLAS at Wardhead, diſmiſſed of 
conſent of the pannels. 


THOMAS JACK in Kirkton of Glenylla, mar- 
ried, aged forty and upwards, being ſolemnly ſworn, 
purged of malice and partial counſel, examined, and 
interrogate, depones, That about ten o'clock of the 
day upon which Eaſtmiln died, the deceaſed Eaſtmiln 
told him, that he had been out the day before viſiting 
ſome of his tenants biggings; and that he was very 
bad that day, and had been obliged to reſt himſelf 
three times; but told the deponent, that he was bet- 
ter that morning; and that he told the deponent, 
that he. had been a mile, or a mile and a half, from 
home the day before. Cauſa ſcientiæ patet. And all 
is truth, as. he ſhall anſwer to God. 

(Signed) Tromas Jack, 
ALEX, BOSWELL, 


ELISABETH FERGUSON, ſpouſe to John 
Breſack, portioner of Invercarity, aged thirty-five, 
or thereby, being ſolemnly ſworn, purged of malice; 
and examined, and interrogate, depones, That the 
day before Thomas Ogilvie of Eaſtmila died, the 
deponent ſaw him in her own houſe, which is, as ſhe 
thinks, about three miles from Eaſtmiln : That he 
was on foot: That he told her he was not very well; 
and that he had been taken ill, 'as he ſaid, when he 
was going home ſome time before that, and had not 
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got the better of it, or was not much better yet. 
Cauſa ſcientiæ patet. And all is truth, as ſhe ſhall 
anſwer to God. And depones ſhe cannot write. 
(Signed) ALEX. BOSWELL, 


JOHN PATERSON, fon of James Paterſon in 
Clocknocater of Glenylla, married, aged twenty-two 
years and upwards, being ſolemnly ſworn and interro- 
gate, depones, That he ſaw Eaſtmiln the day before 
he died about a mile from his own houſe : That he 
was going welt to ſee ſome of his tenants biggings : 
That Eaſtmiln complained to the deponent that he 
was ſick : That he ſaid his bowels were all fore ; and 
that he had not been ſo ill for ſix years: That he lay 
down and took a ſleep upon the ground: That the 
deponent's ſiſter Margaret Paterſon was with the de- 
ponent at this time, and none other. Cauſe ſcientiæ 
patet. And all is truth, as he ſhall anſwer to God. 

(Signed) Joan PATERSON. 
| ALEX, BoswELL. 


MARGARET PATERSON, daughter of James 
Paterſon in Clocknocater of Glenylla, unmarried, aged 
thirty or upwards, being ſolemnly ſworn, purged, 
and interrogate, , antea, depones and concurs with 
her brother the preceeding witneſs in all things; with 
this addition, That Eaſtmiln likewiſe complained of 
ſore bones. Cauſa ſcientiæ patet. And being further 
interrogate, depones, That Eaſtmiln after this went 
further weſt, and did not return home that ſhe ſaw, 
And depones, All this is truth, as ſhe ſhall anſwer to 
God. (Signed) ALL Ex. BosSWELL. 


MARGARET REID, ſpouſe to Fergus Ferguſſon 
in Kirkton of Glenylla, aged about threeſcore years, 
being ſolemnly ſworn, purged, and interrogate, de- 
pones, That ſhe ſaw the deceaſed Eaſtmiln in her 
own houſe,, which is about a quarter of a mile diſtant 
from his, the day before he died: That Eaſtmiln 
told her that he was not well, and he behoved to get 
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Dr Ogilvie to give him ſomething to do him good: 
That Eaſtmiln was then walking, and had come * 
the hill. Cauſa ſcientiæ patet. And all is truth, 
ſhe ſhall anſwer. to God, And depones ſhe dan 
write, CO ALEX, BOSWELL. 


Doctor JAMES SCOT T phyſician in Edinburgh, 
married, aged about forty, being ſolemnly ſworn, 
purged of malice and gray counſel, examined, and 
interrogate, depones, That he has hace ſundry ex- 
periments upon 'arſenick : That he knows it will not 
diſſolve in warm water; and that the common arſe- 
nick that is to be met with in the ſhops, altho' pretty 
fine pounded, falls to the bottom of a veſſel with 
water almvſt iaſtantaneouſiy: That it never puts on a 
greaſy appearance, But being further interrogate 
upon the part of the proſecutor, depones, That if 
arſenick be put into a bow! of tea with milk and ſu- 
gar, that, if it was ſtirred round, the arſenick would 
be ſuſpended fo long, that it would Kill a perſon that 
had drunk it; and if there was honey in the bow], 
the arſenick would be ſtill more ſuſpended thereby. 
Cauſa fciemie patet, And all this is truth, as he fhall 
anſwer to. Gol . (Signed) Jamzs Scorr. 

| | © ALEx, BoswWELL. 


GEORGE CAMPBELL of Carſgownhe, Sheriff- 
ſubſtitute of Forfarſhire, a witneſs formerly ſolemnly 
ſworn, and examined on the part of the proſecutor, 
depones, - That ſome time after the late Eaſtmiln's 
death, the deponent went to the houſe of Eaſtmiln 
to make a ſearch for any thing that might appear 
there to clear up the cauſe of Ealtmila's death : That 
the deponent not having the keys of the drawers in 
the houſe, broke up ſeveral of them, and particular y 
the drawers of what was ſaid to be the late Eaftmiln's 
cabinet? That, in one of theſe drawers, he found 
ſome 'browniſh white powder wrapped up in two or 
three {mall parcels : That the deponent not knowing, 
what that powder was, carried it away with him, and 

after- 
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afterwards ſhowed it to James Carnegie ſurgeon in 
Brichen, ard aſked him what kind of powder he took 
it to be? and particularly, Whether or not he thought 
it was arſenick ? That James Carnegie, after looking 
attentively upon the powder, declared, That he did 
not know arſenick but by the effects of it; and could 
not ſay, upon fight, whether that powder was of was 
not arſcnicx. Depones, That Al:Xander Ogilvie, 
brother to the late Eaſtmiln, was not preſent with the 
deponent either at the foreſaid ſearch at the houſe of 
Eaſtmiln, or when he ſhewed the powder to James 


Carnegie as aforeſaid. Depones and produces ſome 


of the powder foreſaid which he found at Eaſtmiln 
which powder, upon the opinion of Dr Cullen phy- 
ſician in Edinburgh, and Mr. James Ruſſel ſurgeon 


there, who tried it before the Cou:t and the Jury, 


he believes it to be faltpetre. Canſa ſcientie patet. 
And this is the truth, as he ſhall anſ»er to God. 
| (Signed) Gro. CAMPBELL. 


AND, PRINGLE. 


The Procurators for the pannels renounced all fur- 
ther probation. 


Betwixt the hours of One and Two o'clock in the 
morning of the fourteenth current, | 

The Lords Commiſſioners of Juſticiary ordain 

« the Aſſize inſtantly to incloſe in this place, and to 

& return their verdict at four o'clock this afternoon, 


* 


&« appoint the haill fifteen 
1 — 


& being, the fourteenth aj of Auguſt current, and. 


Mzers then to be preſent, 


the pannels in the mean time to be carried back 


«* topriſon ; and continue the diet to that time,” 


Curia Juſticiaria S. D. N. Regis, tenta in Nova Seſſionis 
Domo de Edinburgh, decimo quario die Auguſti, 
anno milleſimo ſaptingenteſimo ſexageſimo quinto, per 
Honorabiles ' Viros Domi num Gilbertum Elliot de 
Minlo, Barmetum, Dominum Juſticiarium Clericum, 
Alexandrum Beſepell de Auchinleck, Andream Pringle 
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de Alemorr, Jacolum Ferguſon de Pitfour, et 
Georgium Brown de Coalſton, Commiſſionarias Og 


ſticiariæ S. D. N. Regis. 
Curia legilime affirmata. 


Intran. 


KATHARINE NAIRN, and PATRICK 
OGILVIE; PANNELS: 


Indicted and accuſed as in the foregoing ſederunt. 


The perſons who paſſed upon the aſſize of the ſaid 
pannels returned the following verdict : 


« At Edinburgh, the fourteenth day of Auguſt, one 
_ *« thouſand ſeven hundred and ſixty five years, 
„The above Aſſize having incloſed, did make 
© choice of the ſaid Sir George Suttie of Balgonie 
«* Baronet to be thcir Chancellor, and the ſaid Alex- 
« ander Sherriff of Craigleith to be their Clerk; and 
e having conſidered the criminal indictment raiſed 
and purſued at the inſtance of THomas MILLER 
© of. Barſkimming, Eſq; his Majeſty's Advocate, 
for his Majeſty's intereſt, againſt KA THARINE 
« Nairn widow to the deceaſed Thomas Ogilvie of 
** Eaſtmiln, in the county of Fortar, and PATRICK 
« OciLvis Lieutenant of the eighty- ninth regiment 
* .of foot, brother- german to the ſaid deceaſed 
Thomas Ogilvie, pannels, with the Lords Juſtice- 
« Clerk and Commiſſioners of Juſticiary their inter- 
« Jocutor pronounced upon the relevancy thereof, 
e together with the depoſitions of the witneſſes ad- 
«* duced by the proſecutor for proving the ſame, and 
* the. depoſitions of the witneſſes adduced for the 
e pannels in exculpation, they, by a great plurality 
& of voices, find the pannels guiliy of IxcesT, as 
ie libelled, during the life of the now deceaſed 
«© Thomas Ogilvie of Eaſtmiln: And they further 
« find, by a great plurality of voices, the ſaid pannel 
« KaTHarine NAIRN guilty of MuxpER, by poi- 


« ſoning the ſaid Thomas Ogilvie her huſband ; and 
« the 


1 


< the ſaid Lieutenant PaTR IX Oocirviz pinnel 


« guilty Art and Part thereof. In witneſs whereof the 


*« ſaid Chancellor and Clerk have ſubſcribed thir 
s preſents upon this and the preceeding page, place 
and date foreſaid, in their name and by their ap- 
4 pointment. (Signed) GEO. SurriE Chan. 
ALEX. SHERRIFF Clk.““ 


Immediately upon the reading of the above ver- 
dict, his Majeſty's Advocate judicially appeared in 
court, and craved that the Lords might proceed 
to pronounce a ſentence condemnator upon the ſaid 
verdict, 


Mr. ALEXANDER LocKHaRT, as procurator for 
both pannels, repreſented, Thar, during the ſhort 
ſpace of time that he and the other counſel for the 
pannels have had to recollect the proceedings in the 
courſe of this trial, and upon hearing the verdict itſelf, 
as now read in court, ſundry particulars have occurred 
to the counſel for the pannels, which they are humbly 
to inſiſt upon as jointly and ſeverally relevant why no 
judgment can paſs againſt them upon this verdict; 
and as, in ſupport of ſome of theſe, there will be 
occaſion to refer to the records of the proceedings 
themſelves, which till now have been in the hands of 
the jury; and as it is their earneſt deſire to ſtate theſe 
in the moſt proper and becoming manner, he therefore 
moved the Court, in behalf of both pannels, That 
they be allowed a reaſonable time to prepare, ſtate, 
and ſupport the particulars, of the heads of which 
they ſhall furniſh a note to his Majeſty's Advocate 
this very night. 


ADVOCATUS anſwered, That the record of the 
trial has been open, and ſubje& to the conſideration 
of the counſel for the pannels, during the whole courſe 
of the trial: That, if any objection is to be taken 


againſt the courſe of procedure during the trial, it is 
I neceſſary 
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neceſſary that ſuch objection ſhould be taken and tried 
before the jury is diſcharged ; but as the counſel for 
the pannels have moved no objection or plea in arreſt 
of judgment, and have only moved for a delay, in 
order that they may have further time to find out and 
move ſuch plea, he inſiſted, That this is no plea; and 
therefore craved judgment upon the verdict, unleſs 
the counſel for the priſoners ſhall ſtate a ſpecial and 

legal plea, why ſuch judgment ſhould not paſs. 


«© The Lord Juſtice-Clerk, and Commiſſioners of 
« Tufticiary, having con ſidered the foregoing debate, 
« declare, That they will proceed to give judgment 
„ upon the verdict, unleſs the procurators for the 
 ** pannels will forthwith ſtate ſpecial reaſons in ar- 


« reſt of judgment. | 
(Signed) Gius. ErLiom, I. P. D.“ 


© The Lord Fuſtice-Clerk, and Commiſfioners of 
« Juſticiary, having heard the procurators for both 
% parties, upon the reaſons for arreſt of judgment, 
they appoint a minute of debate to be made up and 
« engroſſed in the record of court; and ſuperſede ad- 
« viſing the ſaid verdict and debate till to-morrow at 
eleven o'clock before noon; and continue the diet 
„till that time; and ordain the pannels to be carried 
back to priſon.” 


Curia Fuſtictaria F. D. N. Regis, tenta in Nova 
Seſſtonis Domo de Edinburgh, decimo quinto die menſis 
Auguſti, anno milleſimo ſeptingenteſimo ſexageſimo 
guinto, per Honorabiles Viros Dominum Gilbertum 
Elliot de Minto, Baronetum, Dominum Fuſticiarium 

_  Clericum, Alexandrum Boſwel de Auchinleck, An- 
dream Pringle de Alemoor, Jacobum Ferguſon de 
Pitfour, et Georgium Brown de Coalſton, Commiſ- 
fonaries Fuſticiarie dict. S. D. N. Regis, 

Curia legitime aſſirmala. 


Inlran. 


E 
Intran. 


KATHARINE NAIRN 
A ND 
PATRICK OGILVIE, 


Preſent priſoners in the Tolbooth of Edinburgh 


PANNELS: 
Tnaifed and accuſed as in the preceeding ſederunts. 


LockHarT, Rax, CRosziE, and Duynpas, for 
the pannels, by this minute, repreſented, That no 
judgment ought to paſs on this verdict, in reſpect 
that, ſo far as any thing is found againſt the pannels, 
the ſame is void and null; the proceedings in the 
courſe of this trial having been moſt informal and 
irregular. Particularly, between the hours of three 
and four of the afternoon of Monday the twelfth in- 
ſtant, the jury aroſe from their ſeats, and diſperſed 
into different corners of the houſe; ſome of them, 
on that occaſion, even going out of the room where 
the court ſat; and continued ſo diſperſed, eating and 
drinking, and converling in private with differ nt 
perſons, and particularly, with the counſel for the 
proſecutor, for the ſpace of half an hour and better, 
a witneſs being then under examination, and a part 
of her depoſition reduced into writing, before they 
had ſo diſperſed ; till at laſt che clerk, at the deſire of 
one of the judges, called over the liſt of aſſize, when 
they again aſſembled and took their ſeats, one or 
more perſons having converſed in private with the 
witneſs then under examinarion, during the time the 
jury had been diſperſed ; the ſaid witneſs being Anne 
Clark, againſt whom objections had been proponed by 
the panne!s, but over-ruled, and a proteſt for remeid 
of law taken thereon. This, it is apprehendeJ, was an 
actual adjournment of the trial; at leaſt, it had all 
the bad effects of an adjournment, an opportunity 
being given to converſe with the jurymen in private, 
to lollicite them, and to offer evidence, which the 


pannels and their counſe] had no opportunity to fre or 
I 2 hear; 
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hear; an event which the law of this country has 
been particularly careful to avoid; and has conſidered 
the preventing ſuch things, and giving abſolute ſe- 
curity againſt them, to be a fundamental point in a 
trial by jury, as appears by the act 1587, ch. 91. 
whereby, Our Soveraine Lord, conſidering the 
' ** wranges alledged ſuſtained by diverſe noblemen 
and others, lieges of this realme, being accuſed of 
_ © treaſon, be ſolleſiting, boaſting, and menacing of 
de the aſlize, after they were incloſed, the accuſcrs 
and others perſones, their favourers, having liberty 
* to pals to the ſaid aſſize, and to produce to them 
& ſick writs and witneſſes, and uther probation, as 
e they pleaſed, to verify the crime outwith the pre- 
<« ſence of the partys accuſed ; quhairby the juſt de- 
s fence of their lives, lands, and honours, was taken 
* away; therefore our ſaid Sovereign Lord, with 
„ advice and conſent of the eſtates of this preſent 
e parliament, has ſtatuted, declared, and ordained, 
* That, in all times coming, the haill accuſation, rea- 
« ſoning, writes, witneſſes, and uther probation, and 
& inſtruction whatſomever of the crime, ſall be al- 
* ledged, reaſoned, and deduced to the aſſize in pre- 
* ſence of the party accus'd, in face of judgement, 
„ and no otherways.” 

From which ſtatute it is plain, the legiſlature meant 
effectually to guard againſt every opportunity of mak- 
ing any impreſſion upon the minds of jurymen, ex- 
cepting by what was ſaid and done in open court, 
and in preſence of the pannels; and all the ſalutary 
effects of this ſtatute muſt be eluded, if opportunity 
is given for the counſel for the proſecutors, or others, 
to ſollicite, practiſe upon, or argue with the jurymen, 
during the courſe of the trial, in private, by permit- 
ting them to leave their ſeats, diſperſe through the 
houſe, and converſe privately wich whatever perſon 
they think proper : That, in like manner, about four 
of the clock in the morning of Tueſday the thirteenth 
of Augult, at leaſt, between the hours of three and 
five of the morning of that day, the jury dilperſed 

again 
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again in the ſame manner; and, in their abſence, part 
of the depoſition of Eliſabeth Sturrock, one of the 
witneſſes, was taken down: That, about that time, 
the court likewiſe broke up, no quorum of the judges 
continuing on the bench, the Lord Kaims only re- 
maining there, the reſt retiring and converſing in pri- 
vate with ſundry of the jury and others; and, upon 
that occaſion likewiſe, the jury eat, drank, and con- 
verſed in private with different perſons, and in paiti- 
cular, with the counſel for the profecutor ; whereby 
the trial was again interrupted : That no roll was 
called ; nor was it any ways aſcertained that they re- 
aſſembled, the Lord Kaims only calling out, Gen- 
& tlemen of the Jury, Are you all there?“ and the 
depute - clerk of Juſticiary anſwering, ** I ſee fifteen ;” 
but no anſwer was returned by the jurymen themſelves. 
That, in this caſe, the court was moſt unqueſtionably 
adjourned, as no quorum of the judges remained ſit- 
ting on the bench; and, tho* no act of adjournment 
appears in the record, yet, it is humbly apprehended, 
Thar that, inſtead of mendiog matters, renders them 
worle ; for an adjournment via fa#i, is, unqueſtion- 
ably, as much an adjournment as one made by an cr- 
der of court, having all the bad conſequences of it, 
and many more. That it is an adjudged point, that, 
after a jury is charged with a pannel, the court can- 
not be adjourned till the jury is incloſed. This was 
ſolemnly determined in the caſe of Janet Ronald, who 
was tricd, in May 1763, at the circuit-court of Perth, 
for the crime of giving poiſon to her filter ; in which 
caſe, after the proof was concluded, and while his 
Majeſty's Advocate was addreſſing the jury, one of 
the jurymen happened ſuddenly to be taken ill, and 
appeared incapable of doing his duty at that time ; for 
which reaſon the court was adjourned till next morn- 
ing, when that juryman being recovered, the jury 
again re-aſſembled, were incloſed, and returned a ver- 
dict againſt the priſoner, finding her guilty art and 
part of the crime libelled. It was moved in arroſt 


of judgment, That the court having bern adjourned 
I 3 be fore 
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before incloſing the jury, and the jurymen diſperſed, 
and an opportunity given to ſollicite and practiſe on 
them in private, the verdict was void and null, and 
no ſentence could follow in conſequence thereof. The 
matter, on account of its importance, was referred to 
the Court of Juſticiary at Edinburgh, where it was 
ſolemnly debated in preſence of the whole Judges; 
and, alter informations had been given in on this 
point, and recorded in the Books of Ad journal, 
the Court being of opinion, that this adjournment 
vitiated the whole proceedings, did not pronounce 
any ſentence on this verdict, but aſſoilzied the pannel, 
and diſmiſſed her from the bar: That the adjourn- 
ment of the court in the preſent caſe ouglit to have 
the ſame effect to vitiate all the ſubſequent proceed- 
ings, and to procure an abſolvitor to the pannels; 
ſince every bad conſequence that can be figured or 
imagined to reſult from an adjournment by act of the 
court muſt reſult alſo from an adjournment via fa: : 
That about three o'clock of the afternoon of Tuel- 
day the 13th of Auguſt, zt leaſt ſome time between the 
hours of two and four of the afternoon of that day, 
the Jury again diſperſed, and converſ:d in private 
with ſundry perſons in different parts of the houſe, 
and continued diſperſed for the ſpace of half an hour 
or upwards ; after which they again returned to their 
ſeats : That in all theſe various adjournments and diſ- 
perſing of the jury, it was out of the power of the 
annels, or their counſel, to prevent the jury being 
actually diſperſed, on all theſe ſeveral occaſions, be- 
fore they were aware, no motion having been made 
publickly for leave of the court to diſperſe, and the 
pannels and their counſel being intent upon the buſi- 
neſs that was going on, and that attention firſt inter- 
rupted by the noiſe the jurymen made when actually 
diſperſing: That it is in vain, in the preſent caſe, 
for his Majeſty's advocate to plead the neceſſity of 
the jury being refreſhed in ſuch a caſe; for they were 
refreſhed on ſeveral other occaſions beſides thoſe 
above-mentioned, at which times the refreſhments 


Were 
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were always given them in their ſeats; and it is ap- 
prehended that ought always to be the caſe, as it is a 
material point, that the quality and quantity of the 
refreſhments they take, particularly the wine, and 
other ſtrong liquors, ſhould be regulate by the Court, 
under whoſe immediate inſpection every thing of that 
nature ſhould be given them; but by jurymen diſperſ- 
ing, and drinking liquors, in what quantity, and of 
what quality they pleaſe in private, and while remov- 
ed from the inſpection of the Court, there is a haz- 
ard of their becoming intoxicated with the liquors they 
drink, which may be of the moſt dangerous conſe- 
quences to the ſecurity of thoſe who are tried, and con- 
ſequently to the lives and liberties of the ſubjects in 
this country in general, That the bad effects of all 
theſe ſeveral adjournments, were ſeverely felt by the 
panuels in this caſe ; they ſerved to protract the trial, 
and what impreſſions were communicated to the jury- 
men, when diſperſed, or what quantities of Jiquors 
they ſwallowed, are circumſtances which cannot be 
known to the pannels or their counſel ; but after the 
laſt time the jurymen were diſperſed, and when the 
evidence on the part of the pannels began to be ad- 
duced, leveral of the jury ſhowed a very great impa- 
tience, and inſiſted, that that evidence which the 
pannels thought material for them ſhould be cut ſhort. 
And ſome of them particularly diſputed the relevancy 
and propriety of the queſtions put by the counſel for 
the pannels with great hea”, in ſo much that ſome of 
the Judges and other jurymen, were obliged to inter- 
poſe, in order that the exculpatory proof might go 
on; and the counſel for the pannels were obliged ro 
paſs from many witneſſes, in order to procure atten- 
tion from thoſe aſſizers. Hence tho' thirty-three 
hours were ſpent in hearing calmly the proof adduced 
for the proſecutors; yet the proof for the pannels, 
after being heard by thoſe jurymen with great impa- 
tience, was put an end to in about three hours By 
this means the whole proof relative to the conduct of 


Alexander Ogilvie, which the pannels had inſiſted 
I 4 much 
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much upon in their defences, was prevented; ſome 
of the jurymen ſaying, that they had nothing to do 
with Alexander: That at one period of the trial, one 
of the jury retired from his place, and continued ab- 
ſent a conſiderable time; yet the proof went on in the 
mean time, the witneſſes were examined, and their 
depoſitions taken down in writing in the mean time, 
he paying no attention thereto, nor was he capable of 
doing ſo at the time; ſo that he could no more judge 
of what was ſaid or done at that time, than if he had 
been twenty miles abſent: That on ſundry occaſions 
jurymen did retire without leave aſked or given, and 
went out of the room where the court was fitting : 
That it is in vain for his Majeſty's advocate, to plead 
the neceſſities of nature as an excuſe in ſuch caſes; 
for there is a remedy known and commonly practiſed, 
when thoſe neceſſities oblige the jurymen to withdraw, 
Viz, leave is aſked of the court, which orders a macer 
to attend the juryman, that no perſon may have any 
private intercourſe with him during the time he with- 
draws, and the trial is ſtopt till he returns. 

That, by the act concerning the regulation of the 
Judicatoties, paſſed in the third Seſſion of the ſecond 
parliament of King Charles the Second, in the 1oth 
article concerning the Juſtice court, it is enacted, 
That, in all criminal purſuits, the defender, or 
„his advocates, be always the laſt ſpeaker, except 
<* incaſe of treaſon and rebellion againſt the King.”? 
Which act, tho' altered as to proſecutions not extend- 
ing to the loſs of life, or to demembration, before the 
Court of Juſticiary, or in Circuit-courts, and where 
the evidence is not taken down in writing by the act 
21mo, Geo. II. Chap. 19, § 18. yet remains in 
full force as to all other criminal courts, and as to all 
trials brought in this court which may extend to the 
- Joſs of life or limb, and when the evidence is taken 
down in writing. That this ſtatute notwithſtanding, 
after the advocates for the pannels had concluded 
their ſpeeches to the jury, and nothing remained, by 
the forms of Court, but to incloſe that jury for the 

| p purpoſe 
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purpoſe of returning their verdict, one of the judges 
did addreſs himſelf to the jury, in a ſpeech concern- 
ing this trial, and the credibility of particular wit- 
neſſes, whereby the pannels were deprived of a legal 
and moſt material privilege, viz. the impreſſion that 
mult be left by the laſt pleader upon the minds of 
the jury in their behalf. 

That, beſides all theſe informalities committed dur- 
ing the courſe of procedure, the record is very de- 
fective, tho? the defects cannot at preſent be ſo parti- 
cularly pointed out, as the counſel for the pannels have 
not yet had an opportunity of inſpecting it. How- 
ever, they do condeſcend on the following defects: 
That ſundry admiſſions made by his Majeſty's advo- 
cate, in point of evidence, favourable for the pan- 
nels, are not taken down; lo that the record paſſed 
to the knowledge of the aflize, without bearing theſe 
admiſſions. One of theſe admiſſions was, paſſing 
from the crime of inceſt during a part of the time 
libelled ; another was relative to the conduct of Alex- 
ander Ogilvie : That the proteſts for remeid of law 
taken for the panne!s at different parts of the trial, 
are not ingroſſed in the record, tho' that was ſpecially 
inſiſted for at the time they were taken, and prece- 
dents pleaded on and produced; neither is the conde- 
cendence relative to the malice of Anne Clark, 
which was made for the pannels, but found not rele- 
vant by the court, mentioned in the record ; and this 
is the more material, that the omiſſion of this conde- 
ſcendence was uſed as an argument with the jury for 
the credit of Anne Clark's teſtimony, by the Judge 
who was the Jaſt ſpeaker on this trial; tho', it will 
be remembered, that when the counſel for the proſe- 
cutor had concluded the reſt of his proof, he gave 
notice to the court, That as the counſel for the pan- 
nels had charged malice againſt Anne Clark, one of 
the moſt material witneſſes for the proſecutor, and 
meant to adduce witneſſes for proving that malice, he 
judged it neceſſary, on his part, to adduce ſome wit- 
neſſes, in order to obviate that objection, and to ſhow 
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that this witneſs was ſo far from bearing malice againſt 
the pannels, that, after ſhe had been once precognoſ- 
ced, ſhe bad withdrawn and ſecreted her perſon, when 
2 warrant by this court was out againſt her, in order 
to avoid her being brought as a witneſs in this cauſe. 
That the verdict appears to be informal; and the 
counſcl for the pannels apprehend it will be found a 
ſpecial one, when applied to the interlocutor of rele- 
vancy: That it does not bear that the jury conſider- 
ed the writs produced, but only the depoſitions of rhe 
witneſſes, tho' writings were produced both by proſe- 
eutor and pannel ; particularly, the decla: ations of the 
pannels when examined; the queſtions put to them 
by the Sheriff of Edinburgh, which they are ſaid to 
have refuſed to anſwer ; Anne Clark's letter to the 
Lord advocate; the alledged letters from one of the 
pannels ; a letter from Lord George Beauclerk; a 
letter fram Colonel Morris, in whoſe regiment the 
pannel Patrick _ ſerved, atteſting his good 
character. Therefore the verdict has proceeded on a 
partial conſideration of the evidence. And the inat- 
tention of the jury to the whole evidence, appears 
from another particular, viz. in their finding the 
pannels guilty of the inceſt as libelled, which in- 
cludes the whole month of January; though it 
is in proof, that the late Thomas Ogilvie was not 
married till the goth day of that month. That if 
time were allowed to the counſel far the pannels, to 
eonſider the verdict, and inſpect the records, and pre- 
e arguments in ſupport of the poſitions they have 
now laid down, they apprehend there is good cauſe 
why judgment ſhould not paſs on this verdict. They 
have ſer forth theſe objections in obedience to the 
court's deſiring them to condeſcend, and craved, that 
more time may be allowed them to ſtate theſe objec- 
tions more fully, or any other which may occur, and 
liberty given them to inſpect the record, and have 
copies of the verdict; which has been refuſed them 
by the clerk. And this demand, they apprehend, is 
the more reaſonable, that they have only had a receſs 


of four teen hours, from the time thut the jury were 
incloſed, 
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incloſed, after enduring the fatigues of a trial which 
laſted for forty-three hours; ſo that they are not in a 
condition at preſent, to argue their objections fo pro- 
perly as they will be when more time is allowed them. 
All and each of the facts ſet forth they offer to prove, 
and they crave that a proof may be allowed accord- 
ingly. 


His MaJjesTy's ApvocaTE and SoLlicitoR Gg- 
NERAL anſwered, That the conduct of the defence 
for the pannels in this trial has been extraordinary 
from firſt to laſt, as appears from the defences com- 
pared with the proof in exculpation. That after a 
trial of forty-three hours continuance, before a jury 
of the moſt reſpectable character, and after a verdict 
returned finding the pannels guilty, an attempt is now 
made to diſappoint public juſtice, by a plea in arreſt 
of judgment unknown in the law, unſupported by any 
precedent, and in itſelf irrelevant and frivolous. That 
this plea has been introduced with a declamation upon 
the liberty of the ſubject, and of the importance of 
preſerving a jury trial; and yet the plea itſcltf tends, 
if it has any meaning, to prove, that no trial of a ca- 
pital crime in this country can be taken by a jury 
becauſe the length of ſuch trials muſt, in moſt — 
make it neceſſary for jurymen to refreſh themſelves, 
a d to retire for anſwering the neceſſities of nature; 
and if theſe things cannot be permitted by. the court, 
the neceſſary conſequence is, that no ſuch trial can 
proceed by jury; and in order to bring ſuch crimi- 
nals to juſtice,” a new form of trial mult be invented. 
That when a plea ſo groundleſs and frivolous is, for the 
ficſt time, taken up in behalf of two pannels, whoſe 
rank and ſituation in life enable them to bring many 
learne.l counſel to argue and give countenance to ſuch 
a plea, in behalf of two pannels convicted by their 
country, of the moſt attrocious and dangerous crimes z 
it becomes the dignity of the court to hear fully, and 
then to give ſuch a judgement as wifl ſhow that the 
law knows no diſtinction of perſons; and that the 
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criminal law in this country, upon which the ſecurity 
of the government and the ſafety of the people de- 
pends, muſt have its courſe with equal effect againſt 
the greateſt as well as the meaneſt of the ſubjects. 
That this trial has been conducted with more atten- 
tion and favour for the defence of the pannels, than 
any trial that has occurred in the memory of any of 
the members of the court. That the ſtricteſt orders 
were given that no juryman ſhould retire, even for 
relieving the neceſſities of nature, without leave of 
the court, and being attended by a macer of the court; 
which was accordingly punctually executed through- 
out the whole courſe of the trial. That when it be- 
came neceſſary for the jury to refreſh themſelves from 
time to time, for greater diſpatch, and to prevent con- 
fuſion, they left their bench, and were refreſhed at 
a table immediately below, at, and under the eye of 
the court; and the inſinuation, that ſome of the jury 
may have taken too much liquor, is falſe and injuri— 
ous to the knowledge of the court, and was not fo 
much as inſinuated in the debate when the jury was 
preſent, and is now, for the firſt time, thrown into 
this minute. One of the jurymen being indiſpoſed, 
roſe from his ſeat and walked for ſome time behind 
the feat, but heard the whole evidence. That no 
criminal trial, where ſuch refreſhment of the jury 
has been neceſſary, was ever carried on in a manner 
ſo little exceptionable as the preſent z and the tendency 
of the pannels plea is to ſhow, that no criminal has 
been legally condemned in Scotland, in any caſe, 
where the trial has continued for ſuch a time as to re- 
quite refreſhment to the jury, or the retiring of any 
jurymen, or the relieving the neceſſities of nature. 
That during the time the jury were refreſhing them- 
ſelves the firſt day, Arne Clark was under examina- 
tion, which laſted eight hours, and remained in her 
place, under the immediate eye of the court, till her 
examination was reſumed upon the return of the jury 
to their places; and no perſon ſpoke to her, except 


the macer of court, when he gave her ſome bread 
and 
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and wine. And during the whole courſe of the trial, 
upon notice given, that any of the jury had retired 
to eaſe nature, the proceedings ſtopt till his return; 
ſo that, tho* from the neceſſity of the thing the court 
did, for ſome ſhort intervals, ſtop. proceeding in the 
proof, yet there was no adjournment of the court; 
and this appears from the record of the court, which 
the pannels cannot diſprove; and the court remained 
full, without one moment's interval, during the whole 
courſe of the trial; and as all the facts ſtated in the 
plea offered for the pannels paſſed in preſence of the 
court, and as it is not pretended that any wrong was 
done, or any exception taken, in behalf of the pan- 
nels, to any part of the procedure during he whole 
trial, far leſs after the jury was incloſed, o proof 
can be allowed of the facts upon which the plea is 
founded, and the court muſt take them upon their 
own knowledge.” The late caſe of Janet Ronald 
has no relation to the preſent caſe ; for there the court 
was adjourned, and the jury diſmiſſed after they were 
charged with the pannel, which was found to be 
contrary to law: That the inſinuation thrown out 
againſt the jury, That they were impatient to hear 
the evidence for the pannels, is likewiſe falſe and in- 
jurious to the knowledge of the court: That after 
the proſecutor concluded his evidence, which he abridg- 
ed as much as poſlible, the counſel for the pannels 
proceeded to open their defence by a proof, That, 
after the pannels were committed to priſon, the cattle 
at the houſe of Eaſtmiln were fold by Alexander O- 
gilvie ; and it appearing clearly ftom their own. evi- 
dence, that this roup proceeded from an order of the 
anne! Patrick Ogilvie, it was obſerved by one of the 
jury, that this fact did not appear to be material to the 
iſſue; and as they found themſelves much exhauſted 
by fatigue and want of reſt, they would not be able 
to attend to ſuch evidence as might be material for 
the pannels defence; which was ſubmitted to the con- 
{iteration of the pannels own counlel : and they did 
| accord- 
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a— declare, That they gave up that article of 
their proof. | 

The proteſt taken by the pannels for remeid in 
law, is extant in proceſs, and makes a part of the 
record of this trial. The objection to the evidence 
of Anne Clark, founded upon malice, was clearly 
diſproved before the jury by evidence : That ſhe was 
fo far from harbouring malice againſt the pannels, 
that, on the contrary, after ſhe was precognoſced be- 
fore the Sheriff, ſhe withdrew herſelf from the place 
of her abode, and concealed herſelf in different places 
about this city under a falſe name, in order to prevent 
her being adduced as an evidence in this trial; and 
altho* his Majeſty's Advocate, perceiving the danger 
of protracting this trial to an unneceſſary length, cid 
did not infiſt to have this part of the evidence taken 
down ; yet it appeared fo ſtrong to the pannels own 
counſel, that, when they came to ſtate the grounds of 
their allegation of malice, and to adduce their wit- 
neſſes in ſupport thereof, the Judge Examinator gave 
his opinion, that the condeſcendence, as ſtated by 
them, was not relevant; and they did not inſiſt for 
the opinion of the court ; which was plainly giving 
up and paſſing from this objection of malice, or any 
proof thereof. | | «, 

That the verdict is accurate and formal in all re- 
ſpecs. There is no neceſſity that the verdict ſhould 
mention the evidence upon which the jury proceeded ; 
Thar all the written evidence adduced before the jury 
was in behalf of the proſecutor, and no written evi- 
dence whatever was proved or adduced before the jury 
in behalf of the pannels; and if it can be ſuppoſed, 
that the jury did not take under their conſideration 
this part of the proſecutor's evidence, it was fo far 
favourable for the pannels ; and he appeals to their 
Lordſhips knowledge, that, in moſt trials before this 
court, the declarations of the pannels, and other writ- 
ren evidence, are referred to in the libel, and produced 
before the jury; and many - verdicts have been re- 
turned, upon which execution paſſed, wherein no men- 
4 tion 
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tion is made of their having conſidered ſuch written 
evidence; for it is in their power to take that evi- 


| dence under their conſideration as a ground of their 


verdict or not as they pleaſe. 

That it is the undoubted right of the counſel for the 
pannel, to be the laſt ſpeaker upon the import of the 
evidence, and the proſecutor has no reply ; but it is 
the inherent right of the court, and effential to pub- 
lic juſtice, to correct miſtakes in law or in fact, by 
which falſe impreſſions upon the jury may be made by 
the counſel on either fide : That the verdict, with re- 
ſpe& to the inceſt, is unexceptionable, and properly 
applies to the charge in the libel, | 

That no admiſſion was made by his Majeſty's ad- 
vocate, that is not properly entered upon record: 
That he paſſed from the inceſt charged to have been 
committed after the ſixth of June, in preſence of the 
court and jury, and the verdict properly applies to the 
libel as ſo reſtricted: That the counſel for the priſon- 
ers had acceſs to the record during the whole courſe 
of the trial, and fince that time; and it is improper 
to move the court for an arreſt of judgment till they 
have further time to conſider the record, in order to 
diſcover what objections they can there find in ſupport” 
of their plea, In reſpect of all which, judgment 
ought to be pronounced. 


After reading over the foregoing minutes judicially, 
in preſence of the pannels and court, the Lords pro- 


ceeded to adviſe the ſame, and pronounced the fol- 
lowing interlocutor. 


« The "ye" Juſtice- Clerk, nd POR SI of 
« Tuſticiary having conſidered the foregoing debate, 
„ and knowing that the whole of this trial, from 
« firſt to laſt, was carried on under the eye, and in 
« prefence of the court; and that the whole of it 
« was conducted with as much regularity and agcu- 
6 '* racy as ever was done in any trial before the _— 

£6 ey 


a 

ce they find the reaſons pleaded in arreſt of judgment 
* not relevant, and repell the ſame ; and they alſo re- 
c pell the objections made to the form or ſubſtance of 


«© the verdict.” 


(Signed) GiB. ELLior, I. P. D. 


On pronouncing of which interlocutor, Mr. Al Ex- 
Ax DER LockHART Advocate, procurator for the pan- 
nels, proteſted for remeid of law; and thereupon took 
inſtruments in the hands of the clerk of court. 

Then chere was a petition given in and preſented to 
the court by the ſaid Katharine Nairn pannel, ſigned 
by Mr. Alexander Lockhart, and Mr. Henry Dundas, 
her lawyers, bearing, That the petitioner has the 
misfortune, in the criminal proſecution now depend- 

. Ing againſt her in this court at the inſtance of his Ma- 
jelty's Advocate, to have a verdict returned againſt 
her by a plurality of voices, finding her guilty of the 
crimes of which ſhe was charged : Whereupon his 
Majeſty's Advocate having moved for judgment, ſun- 
dry objections were ſtated upon her part, why no 
judgment can paſs againſt her upon that verdict: 
That, abſtracting from theſe, ſhe now begs to repre- 

"ſent to the court, That ſhe is pregnant: And tho' ſhe 
cannot take upon her, from her inexperience in theſe 
matters, poſitively to ſay how far ſhe is advanced in her 
pregnancy, according to her beſt opinion, ſhe judges 
ſhe may be about three months gone with child, 


Therefore praying, It might pleaſe their Lordſhips, 
to direct the proper inquiry to be made into her 
preſent ſtate and condition as to her alledged 
pregnancy ; and, upon the ſame being properly 
certified, to ſuperſede judgment againſt her, if 
any judgment can pals upon the verdict, till after 


delivery. 


Which petition being read in court, and judicially 
a hered to by her, | 
0 & The 
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&« The Lord Juſtice-Clerk, and Commiſſioners of 
Juſticiary, having heard this petition, they grant 
warrant for letters of diligence, at the inſtance of 
his Majeſty's Advocate, for citing three or more 
ſki full midwives to compear before their Lordſhips 
* againſt to morrow, being Friday the ſixteenth day 
* of Auguſt current, at nine o'clock in the forenoon, 
& to inſpect the petitioner Katharine Naiin panne], 
* and make trial whether or not ſhe the petitioner be 
pregnant or with child; and accordingly to give 
their opinion or judgment to the court therein; 
and continue the diet againſt the petitioner until 
the ſaid time; and appoint her in the mean time to 
© be carried back to priſon z and, for the purpoſe 
© aforeſaid, the ſaid Lords appoint the perſons fol- 
* Jowing, to wit, Mrs. Johnſton, Mrs. Hamilion, 
* Mrs, Duncan, and Mrs. Hill, known midwives, 
to be cited as above. 

(Signed) GiLs, ELLIOr, I. P. D.“ 


* The Lord Juſtice Clerk and Commiſſioners of Fuſ- 

F ticiary having conſidered the foregoing Verdict of A 
„ ſize, dated and returned the fourteenth day of Auguſt 
* current, againſs KATHARINE NAIRN widow of the 
*« deceaſed Thomas Ogilvie of Eaſtmiln in the county of 
« Porfur, and PaTRICK OG1Lv1s /ieutenant of the 
«© eighty-ninth regiment of foot, brother-german to ihe 
* ſaid deceaſed Thomas Ogilvie, whereby, by a great plu- 
& rality of voices, the ſaid Katharine Nairn and Pa- 
trick Ogilvie are found guilty of inceſt as libe led, 
during the life of the now deceaſed I bi mas Ogilvie of 
«© Eoftmiln; and the ſaid Katharine Nairn guilty of 
murder, by peiſoning the ſaid Thomas Ogilvie her huſ- 
« band; and the ſaid Lieutenant Patrick Ogilvie pan» 
nel, guilly art and part thereof: In reſpect of the ſaid 
% veraitt, they, by the mouth of Tſaac Gibbs, dempſter 
&« of court, decern and adjudge the ſaid Patrick Ogilvie 
© panne!, to be carried from the bar back to the Talbooth 
* of Edinburgh, therein to remain, to be fed upon bread 
and water only, in terms of the aft of parliament in 
* the 
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ce the twenly-fi/th year of the reign of his late Majeſty 
„ King Gcorge the Second, inlitled, An aft for pre- 
« weniing the borrid crime of murder, until Wedneſday 
« the twenty fif.b day of September next to come, and 
* up:n that day to be taken forth of the ſaid Tolbooth, 
& and carried lo the common place of execution in the 
« Graſs-market of Edinburgh, and then, and there, be- 
& /wixt the bours of two and four of the clock after 
« mon of the ſaid day, to he hanged by the neck by the 
* hands of the. common hangman, upon a gibbet, until 
&« he be dead, and his body thereafler to be delivered to 
% Dr. Alexander Munro, profeſſor of anatomy in Edin- 
% burgh, to be by bim publicly diſſected and anatimized, 
“ in terms of the ſaid act; and ordain all his moveable 
goods and gear to be eſcheat and inbrought to his Ma- 
„ jeſty's uſe, which is pronounced for doom. 
| (Sign:d) GILB. ELLIOT. 
ALEX. BOSWELL. 
AND. PRINGLE. 
JAMES FERGUSON. 
GEO. BROWN.“ 


Curia Juſticiaria, S. D. N. Regis, tenta in Nova Sefſionis 
Domo de Edinburgh, decimo ſexto die menſis Auguſti, 
milleſimo ſeptingenteſimo ſexageſimo quinto, per Hono- 
rabiles Viros Dominum Gilberlum Elliot de Minto, 
Baronetum, Dominum Juſticiarum Clericum, Alex- 
andrum Bofewell de Auchinleck, Andream Pringle 
de Alemocr, Facobum Ferguſon de Pitſour, et Geor- 
giua Brown de Coalſton, Commiſſionarios Juſticiarie 
dict. S. D. N. Regis. | 


Curia legilime affirmata. 
Intran. 


KATHARINE NAIRN, 
Priſoner in the Tolbooth of Edinburgh; PanNneL: 
Tadifed and accuſed as in the former ſederunts. 


*The Lord Juſtice-Clerk, and Commiſſioners of 
« Juiliciary, in reſpect that Grize! M*Queen, _ 
OM 


„ 
« of Dr. Hamilton, and Agnes Ker, wife of William 
„Hill one of the letter-carriers in Edinburgh, two of 
de the four midwives named yelterday, and cited in 
% conſcquence of the warrant then granted for to 
© have appeared this day, do only compear z and that 
i excuſes are offered and ſuſtained for the other two 
te therefore they grant warrant for citing Mary Craw- 
& ford, wife of William Richardſon baker in Edin- 
e burgh; Mary Angus, widow of Hugh Sheills 
« wigmaker there; and Margaret Watſon, widow of 
c William Petrie merchant there, all known mid- 
<« wives, to compear inſtantly before this court, in 
cc order to the effect that they, or ſuch of them as the 
% court ſhall appoint, may, upon oath, inſpect the 
e pannel Katharine Nairn, and make trial, whether 
&* or not ſhe be with child, and accordingly to give 


« their opinion and judgment thereupon, 
| (Signed) G1Ls. ELLIor, I. P. D.“ 


Conform to warrant granted yeſterday and this day, 
by the Lord Juſtice-Clerk and C: mmiſſioners of Jul- 
ticiary, for citing of midwives to inſpect the pan nel, 
Compeared, in preſence of the ſaid Lords, Agnes Ker, 
wife of William Hill late one of the letter-carriers in 
Edinburgh; Margaret Watſon, widow of William 
Petrie merchant there; Grizel M*Queen, widow of 
Dr. Hamilton; Mary Crawford, wife of William 
Richardſon baker in Edinburgh 3 and Mary Angus, 
widow of Hugh Sheills wigmaker in Edinburgh, be- 
ing all ſolemnly ſworn, depone, That they ſhall faich- 
fully try, and true report make to this court, of their 
opinions and judgment, whether the pan el Katharine 
Nairn is with child or not, as they [hall anſwer to 
God, | 

(Signed) Aovzs HILL. 
MARC. PETRIE. 
Gaz eL MQuEgN. 
Mary RICHARDSOR. 
Mary SHE1LLS, 
GLE. ELLIOT, 


E The 
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The ſaid five midwives above named, having re- 
moved out of Court with the pannel to another room 
and re-entered into the ſame after ſome ſhort ſpace of 
time, depone unanimouſly, From what they have ob- 
ſerved, they cannot give a poſitive opinion, whether 
the pannel 1s pregnant or not; and that they cannot 
depone that the pannel is with chi!d ; nor can they de- 
pone that ſhe is not with child. 
(Signed) AN ES HILL. 

Mars, PETRIE. 

Mary SHE1LLS. 

Mary R1CcHARDSON, 

GRIZEL MQukEEx. 

GILB. ELL1oT. 


« The Lord Juſtice-Clerk, and Commiſſioners of 
« Juſticizry, in reſpect of the foregoing report, de- 


&« Jay pronouncing of ſentence againſt the ſaid Ka- 


e tharine Nairn pannel, till the third Monday of 
„November next to come, at twelve o'clock before 


* noon, in this place, and continue the diet till that 


time; and grant warrant to the five midwives be- 
& fore named, along with Mrs. Johnſton another 
<« known midwife, and already cited for that purpoſe, 
% and who, upon report, will alſo be put upon oath, 
That they, by turns, may viſit and inſpect the per- 
„ ſon of the ſaid Katharine Nairn pannel; and ordain 
© the ſaid midwives to report their opinion and judg- 
„ ment to the Court the ſail day, anent the ſaid Ka- 
* tharine Nairn her pregnancy, cr being with child; 
* and appoint the pannel in the mean time, to be 
carried back to priſon. 
(Signed) GiLB. ELLIOor, I. P. D.“ 


Cop IES of the LETTERS mentioned in the Minute of 
Debate in arreſt of judgment, page 122, which were 
produced in the courſe of the TR LAL, and are preſently 
lying in the Clerk's hands; but which, tho" mentioned 
in Court, were not proved, and did not enter the re- 


cord, 
LETTER 


4 
LETTER by Anne CLARK to his Majeſty's Ad- 


Vocatc. 


Loox D ApvocarTE, 


Upon my coming to Town, I am informed, that 
you heave been ſcarching for me. It would never 
bread in my breeſt to keept out of the way, had it 
not been for terror of impriſonment ; but houping 
you will be more favourable to me [ ſhall weat upon 
you to morrow morning at eight of the clock 

Sunday evning eight ANNE CLARK 

of the cleck 


To the Right Honourable LORD ApvO ATE 


LETTER from Lord George Beauclerk, Commander 
in Chief of his Majeſty's forces in North Britain, 
20 Lord Juſtice-Clerk. 


My Loxrnp, 


By a letter I have juſt received from the Lord Ad- 
vocate, I find notice has been taken in court, Thar, 
notwithſtanding of the order of the court for confining 
of Anne Clark in a ſeparate room in the caſtle; yet, 
after being ſeparated, ſhe was again remanded back to 
the ſame confinement : It is very true; and I have 
the honour to acquaint your Lordſhip, that it was 
done by my orders; as it was repreſented to me, that 
the room in the gunner's houſe ſhe was by deſire put 
into, was by no means a place to keep a priſoner in 
ſafety; and I am determined, that all priſoners in- 
truſted to the care of the military under my command, 
ſhall always be put in places of ſecurity, I have the 
honour to be, My Lord, 

Your Lordſhip's 
Moſt obedient humble ſervant, 
Holyroodhouſ/e, G. BEAUCLERK, 
Aug. 12. _— 


To the Right honourable the Lord Juſtice-Clerk. 
el LETTER 


1 % 1 


James Smith writer to the fignet, 
Huntley- lodge, Aug. 3. 1765. 
81 Ry 


This day I received your letter of the 3 1ſt of July, 
requeſting an atteſtation of Lieutenant Ogilvie's be- 
haviour while he was under my command. — His con- 


duct, as an officer, was unexceptionable ; and he was 


always thought by myſelf, and the other officers of 
the regiment, to be an inoffenſive harmleſs man. I 
am, Sir, Your moſt obedient and very humble ſer- 


vant, | - STaaTs L. Morris. 


To Mr. James Sith writer to the Signet, Edin- 
ee 


3 


E R R A T u M. 
Page 51. line 17. for without read with, 


err ER be Staars Long Morris, Eſr, 10 Mes | 


4 Ps 


